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The aim of this Quick Guide is to provide an overview of the Intellectual Property and Open 
Access issues to be taken into account within the JPI-HDHL Joint Actions.  
 
According to the World Intellectual Property Organization (WIPO), Intellectual Property (IP) 
refers to creations of the mind: inventions, literary and artistic works, and symbols, names, 
images, and designs used in commerce. Common types of intellectual property include 
copyrights, trademarks, patents and industrial design rights. 
 
Ownership and transfer of newly developed Intellectual Property, as well as access to existing 
IP, should be properly managed and any arrangement would need to comply with relevant 
national and/or European legislation.  
  
IP issues are a core part of a project success. Participants should be aware that they need to 
bring and share IP resources in their daily work in the project, and that this often has an impact 
on the results obtained and their use. In order to make the most of the project and the results 
obtained, participants should pay due attention to the management of IP issues and be aware 
of this from the very beginning.  
 
We live in a digital age that has opened up unprecedented opportunities for the dissemination 
of scientific knowledge. Sharing this knowledge efficiently is crucial for the future of European 
research. Under article 164 of the Treaty establishing the European Community, measures for 
the ‘dissemination and optimisation of the results of activities in Community research, 
technological development and demonstration’ shall be implemented for the purpose of 
strengthening European research policy. 
 
The targets set by the Europe 2020 strategy are given in more detail in particular in the 
Flagship Initiatives ‘Digital Agenda for Europe’ and ‘Innovation Union´. Among the actions to 
be taken under the ‘Digital Agenda’, publicly funded research should be widely disseminated 
through open access publication of scientific data and papers. 
 
From this perspective, optimised access, efficient dissemination and reliable preservation 
promote the achievement of the aims of the Horizon 2020 strategy on access to and 
preservation of scientific information. The underlying thought here is that a wide 
dissemination of scientific and scholarly information will create the foundation for further 
research and innovation.  
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 1) THE PROTECTION, MANAGEMENT AND SHARING OF INTELLECTUAL 

PROPERTY RIGHTS  
 

 
IP affects to all phases of a project. At the proposal stage, potential participants should know 
what they bring, what they may need from others, what the state of the art is in the field of 
the project, and should foresee what they may obtain from the project they want to be 
funded. During the implementation of the project, participants may need to give access to 
their knowledge, such as relevant IP, if necessary for other partners' project work.  
 

In order for Joint Programming activities to contribute effectively to socioeconomic 
growth, the results of the research activities must be exploited. This requires appropriate 
identification and protection of the intellectual property being generated and an effective 
knowledge transfer.  
 
In a context where Joint Programming involves pooling of money and intellectual resources, 
the following key aspect should be taken into account:  
 

Any particular protection and exploitation strategy should be agreed before the research 
activities start 

 
 

1.1)  Key terminology

 
This information has been extracted from the publication “Voluntary guidelines on 

framework conditions for joint programming in research 2010”1, elaborated by the ERAC-GPC 
(European Research Area Committee - Groupe de Programmation Conjointe). ERAC, formerly 
CREST,  is a strategic policy advisory body whose function is to assist the European Commission 
and the Council of the European Union in performing the tasks incumbent on these institutions 
in the sphere of research and technological development. 
  

This publication was prepared in response to the Council Conclusions on Joint 
Programming of 2 December 2008 which encouraged Member States, with the support of the 
Commission, to consider how best to find common approaches to a number of horizontal 
matters, usually referred to as “Framework Conditions”, essential for effective development 
and implementation of Joint Programming in Research. Such Framework Conditions are 
intended to be implemented as Voluntary Guidelines based on available good practices and 
identification of the possible alternatives for supporting common policy actions. 
 

In its Conclusions of November 2010 the Council welcomed the 2010 Voluntary 
Guidelines for Framework Conditions on Joint Programming, as a living document that will 
facilitate and simplify implementation of Joint Programming Initiatives. It recommended 
Member States participating in Joint Programming Initiatives to use these guidelines and  

                                                 
1
 http://ec.europa.eu/research/era/docs/en/voluntary_guidelines.pdf  

http://ec.europa.eu/research/era/docs/en/voluntary_guidelines.pdf
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encouraged their regular review in the light of new experience of the Joint Programming 
Initiatives in applying them. 
 

 OWNERSHIP of RESEARCH RESULTS: 
Ownership remains with the participants, whose employee(s) and non-employees 
(researchers, students) generated them;  
Each participating organisation should reach an agreement with its personnel. 
 

 JOINT OWNERSHIP / CO-OWNERSHIP: 
Where participants have jointly generated results and where their respective 
contribution to the joint results cannot be ascertained, or where it is not possible to 
separate such results for the purpose of applying for, obtaining and/or maintaining the 
relevant intellectual property rights protection, they shall have jointownership of such 
results. 
The joint owners shall establish an agreement regarding the allocation and terms of 
exercise of that joint ownership. The joint owners may agree not to continue with joint 
ownership but decide on an alternative regime, inter alia by transferring their 
ownership shares to a single owner with access rights for the other participants, once 
the results have been generated. 
 

 IPR STRATEGY — PROTECTION of FOREGROUND: 
The participants in a JPI should reflect on the best strategy to protect IPRs in view of 
the use of the foreground, both in further research and in the development of 
commercial products, processes or services.  
Where results are capable of or may reasonably be expected to be capable of 
commercial or industrial exploitation, the participants owning these results should 
examine the possibility for protection.. If some owners of jointly owned results decide 
to waive their rights on jointly developed IP, a fair compensation should be foreseen.  
 

 ACCESS to BACKGROUND KNOWLEDGE:  
An agreement should be reached among participants indicating the terms and 
conditions to utilize the background knowledge of other parties.  
Two options are suggested: identify in an annex to the consortium agreement the 
background they wish to share; or, indicate the background they intend to exclude. 
 

 SHARING of FOREGROUND KNOWLEDGE:  
Decide whether to allow access to the generated foreground knowledge by other 
participants and third parties participating in other projects in the context of the same 
JPI. It is recommended that provision for foreground sharing within a Joint Action be 
included in order to maximise the benefits that could be derived. 

 
 CONFIDENTIALITY:  

Participants should not disclose confidential information to a third party without the 
agreement of the partner from whom the confidential material originates. Two 
approaches considered: explicit identification of confidential material, or ‘assumed 
confidence’. 
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 IP PROVISIONS in case of MOBILITY of RESEARCHERS: 
Each participating organisation should reach an agreement with its personnel, 
establishing if the latter is entitled to claim rights to research results. It is 
recommended that an ‘ad hoc’ agreement be signed between the host organisation 
and the researcher (or student) concerned). 
 

 NEW PARTIES joining: 
Suitable measures aiming at unreasonably restricting new parties’ rights should be 
avoided. Equally, care should be paid in safeguarding the interests of the original 
partners. 

 
 

 1.2) Main types of agreement signed in the framework of transnational and 

multilateral European research collaboration 

 
The main types of agreement signed in the framework of transnational and multilateral 
European research collaboration are:  
 

 Consortium agreement (CA): signed between the project participants aiming at 
supplementing the standard grant agreement; it can cover management issues with 
particular reference to IP rights.  
 

 Confidentiality agreements / Non-disclosure agreements: designed to ensure a safe 
and secure exchange of information, materials and samples. Parties must be clearly 
identified and the usage of material designated confidential clearly stipulated. This 
ensures that parties can only use material as far as their intended purpose. 
 

 Material transfer agreements (MTA): a contract that governs the transfer of tangible 
research materials (e.g. biological materials, such as reagents, cell lines, plasmids and 
vectors, or other types of materials such as chemical compounds) between partners. 
MTAs define the rights of the provider and the recipient with respect to the materials. 
Usually recipients do not have a right to use the information for commercial purposes, 
though this is determined by the contract. The agreement will define the parties, 
terms, IP issues, and confidentiality conditions, including the rights for publication. 
 

 Joint ownership agreements: lay down the rules of ownership of foreground where 
this belongs to several/all participants in a project. Partners should conclude 
appropriate agreements regarding the assignment and implementation of ownership, 
stating in particular how costs and revenues will be shared, under which conditions 
licences can be given to third parties, etc. 
 

 Licensing agreements: the owner of an IP right (licensor) authorises another party 
(licensee) to use the subject matter of it, during a certain period of time and, generally, 
including the payment of royalties. There is no transfer of ownership; only an 
authorisation to use the object of the IP right in question.  
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A selection of templates for these agreements can be found at 
http://www.iprhelpdesk.eu/library/useful-
documents?field_documentclassification_tid%5B%5D=140&=Apply  
 

 

 1.3) Recommended guidelines 
 

 

 The DESCA model agreement2, adapted to  the JPI scheme, is recommended to be the 
basis of the consortium agreement for dealing with IPR and other legal issues. The 
consortium agreements will be signed in the framework of the Joint Actions of this JPI. 
See Annex attached 

 
The Management Board of this JPI has agreed that IPR rules should be set at a Joint Actions 
level through the development of multilateral agreements.  
 
The Management Board of this JPI also supports the implementation of a matrix of IPR rules 
and procedures, in order to find solutions to the most controversial issues. 
 

 A matrix of IPR rules and procedures could be developed in order to find solutions to 
the most practical and the most controversial issues 

 
This matrix could be based on the following rules and procedures, in order of preference: 
 

 Horizon 2020 IPR rules and procedures, mutatis mutandis, providing common 
ground for all participants. 
 

 National IPR rules and procedures, as far as these are compulsory, or provide 
procedures/practices not dealt with by European-level rules and procedures. 

 
In the further drafting of IPR rules applicable within JPI-HDHL, it should be studied how 
national rules could interrelate with the JPI-HDHL transnational structure. 
 
 

 1.4) IPR Helpdesk 

 
The researchers involved in a Joint Action should look for advice in the following advisory 
platforms, which will assist researchers in negotiating particular IP agreements:  
 

 IPR helpdesk: www.iprhelpdesk.eu   
 Innovaccess: www.innovaccess.eu   
 Enterprise Europe Network: http://een.ec.europa.eu/services/ipr   

 

 

 

                                                 
2
 www.desca-fp7.eu 

http://www.iprhelpdesk.eu/library/useful-documents?field_documentclassification_tid%5B%5D=140&=Apply
http://www.iprhelpdesk.eu/library/useful-documents?field_documentclassification_tid%5B%5D=140&=Apply
http://www.iprhelpdesk.eu/
http://www.innovaccess.eu/
http://een.ec.europa.eu/services/ipr
http://www.desca-fp7.eu/
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 2) PROTECTION OF IPR: THE PATENTS  
 

IP rights can also be a source of future income if properly managed, as they promote 
commercialisation of results. Patents are a driving force for promoting innovation, growth and 
competitiveness. European patents are granted for inventions that are new, involve an 
inventive step and are susceptible of industrial application. An invention can belong to any 
field of technology.  
 

According to the European Patent Office (EPO), the patents can support innovation 
through disclosure. The EPO3 advices to: 
 

 Develop an IP strategy (consider alternatives, e.g. a trade secret, and a business 
defined use for the patent): define your goals and know the level of patent protection 
you need at each step 

 Keep in mind if the market demands it: Adapt your filing strategy to your real business 
needs: do not patent everything and everywhere. Be selective and determine which 
ideas and markets are worth protection 

 Do not underestimate the cost: Attorney charges, translation costs, renewal and other 
fees add up 

 Do not view licensing as failure 
 Start a technology and competitor watch process: use cost-free patent information 

and other sources (e.g. scientific publications, trade journals) both to inspire yourself 
and to identify potential infringers as soon as possible 

 Communicate pro-actively: communicating the protection of your IP is a cost-efficient 
mean to reduce the potential risk of infringement 

 

 

 2.1) EU Unitary Patent 
 

The European patent with unitary effect will be another option for users besides 
already-existing national patents and classical European patents. A unitary patent will be a 
European patent granted by the EPO under the provisions of the European Patent Convention 
to which unitary effect for the territory of the 25 participating states is given after grant, at the 
patentee's request. 
 

On 11 December 2012 the European Parliament voted positively in a first reading on 
the EU Council's compromise proposals for two draft EU regulations on a unitary patent for 
Europe. The first draft regulation concerns unitary patent protection4, and the second sets out 
the translation arrangements for such protection. The draft regulations were accepted under 
the EU's legislative procedure of "enhanced co-operation": With the exception of Italy and 
Spain, 25 EU member states5 have embarked on enhanced co-operation with a view to  
 
 

                                                 
3
 http://www.epo.org/about-us/office/international-european-cooperation/member-states.html  

4
 Regulations of the EP and the EU Council implementing enhanced cooperation in the area of the creation of 

unitary patent protection, 17/12/2012: 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:361:0001:0008:EN:PDF  
5
  Status of ratification: http://ec.europa.eu/internal_market/indprop/patent/ratification/index_en.htm  

http://www.epo.org/about-us/office/international-european-cooperation/member-states.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:361:0001:0008:EN:PDF
http://ec.europa.eu/internal_market/indprop/patent/ratification/index_en.htm
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creating unitary patent protection for their territories. The long-discussed single Community 
patent could be implemented without all EU Member States being part of it.  
 

The regulations entered into force on 20 January 2013. However, they will only apply 
from 1 January 2014 or the date of entry into force of the Agreement on a Unified Patent 
Court, whichever is the later.  

 

 2.2) The EU patent system 
 

There are currently several patenting systems in Europe: national patent systems and 
the European patent system. The term European patent refers to patents granted under the 
European Patent Convention. The European patent system is not based on an EU legal 
instrument. Nevertheless, this system managed by the EPO, establishes a common patent 
procedure for all contracting states, including countries that are not part of the European 
Union. This provides European patent applicants with an efficient way to obtain protection in 
many countries by filing a single application, which will be examined centrally and hopefully 
lead to the grant of a European patent. A single patent application in one language may be 
filed at the EPO in Munich, The Hague, Berlin or at a national patent office of a contracting 
state, if allowed by national law. After granted, a European patent is not a unitary right, but a 
group of essentially independent, nationally enforceable and revocable patents6. 
 

Any disputes arising from a European patent granted by the EPO can be brought 
before the national courts. This is because each European patent is a bundle of national 
patents, which are subject to the national rules of the EPO Contracting States designated in the 
application. In the absence of a single jurisdiction, disputes are dealt with in accordance with 
national laws and procedures. Such patents can be declared invalid by any national court. No 
specialised EU-wide jurisdiction means expensive, unpredictable multi-forum litigation. This 
situation creates difficulties that damage legal certainty and impede business decisions on 
patented products.  
 

 2.3) Euro-PCT 
 

Another instrument of IPR protection is the Euro-PCT application, which is filed under 
the Patent Convention Treaty  (PCT) and designating the EPO) for protection: 
http://www.epo.org/applying/international/guide-for-applicants/html/e/index.html  

 
 

 2.4) How much does a patent cost? 
 

Patent fees are subject to periodical change, and a number of factors specific to each 
application have to be taken into account.  

 
National Patent Offices (NPO) charge applicants different fees to obtain a patent and 

maintain a patent that has been granted. These fees generally permit the offices to be self-
financing or cover part of their operating costs. Each NPO is responsible for establishing its  

                                                 
6
 http://www.europarl.europa.eu/RegData/etudes/etudes/join/2009/424762/IPOL-JOIN_ET(2009)424762_EN.pdf  

http://www.european-patent-office.org/_new_gen_pres/index.en.php
http://epp.eurostat.ec.europa.eu/statistics_explained/index.php/Glossary:European_Patent_Convention_(EPC)
http://epp.eurostat.ec.europa.eu/statistics_explained/index.php/Glossary:European_Patent_Office_(EPO)
http://www.epo.org/applying/international/guide-for-applicants/html/e/index.html
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2009/424762/IPOL-JOIN_ET(2009)424762_EN.pdf
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own schedule of fees for the grant procedure, opposition procedure, annual maintenance, etc. 
The patent maintenance fees are paid at set intervals to ensure that the patent application or 
granted patent remains current and in force. 

The European Patent system has different fee schedules which are to be calculated 
according to the diverse number of countries that are designated in an application7.   

 

 

 2.5) Recommended guidelines 
 
The following issues should be taken into account8: 

 

 EXPERIMENTAL USE EXCEPTIONS: 
In any circumstance, the researchers involved in a JPI- HDHL Joint Action should 
foresee an ‘experimental use exception’ for patented inventions, granting compulsory 
user rights for internal research purposes to all the participants in a project. 
 In this respect ‘experimental use’ needs to be clearly defined at the outset, as it may 
have a different meaning depending on the context: for example, it may include ‘blue 
skies’ research and commercially directed contract research and development. 
 

 PRIOR USER RIGHTS: 
These are the rights granted to a party that used an invention confidentially prior to its 
protection by IP: the party is allowed to continue using the invention (patented in the 
meantime by another party).  
It is likely that prior user rights would not pose a real problem to Joint Actions 
activities, due to the limited impact they have on IP protection/utilisation in terms of 
territory, duration and scope. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
7
 Rules relating to fees, 01/04/2012: http://www.epo.org/law-practice/legal-texts/html/epc/2010/e/ma6.html  

8
 http://ec.europa.eu/research/era/docs/en/voluntary_guidelines.pdf 

http://www.epo.org/law-practice/legal-texts/html/epc/2010/e/ma6.html
http://ec.europa.eu/research/era/docs/en/voluntary_guidelines.pdf
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 3) BEST PRACTICES FOR THE OPTIMUM DISSEMINATION AND USE OF 

RESEARCH FINDINGS 

 
Dissemination means9 the disclosure and spreading of foreground to a wider audience by any 
appropriate means other than that resulting from the formalities for protecting it, and 
including the publication of foreground. This may be by means of seminars, conferences, 
newsletters, press releases, web based activities, etc.   

 

3 basic obligations with regard to foreground10: 
 Protect it 
 Use it 
 Disseminate it 

 
The researchers involved in the JPI-HDHL Joint Actions must ensure that the society can be 
made aware of the non-confidential information about the project. Beyond an obligation to 
inform the public, effectively and carefully planned dissemination activities can also serve as a 
powerful advertisement for the future product, process or service resulting from the project 
and can pave the way for future market entry. The impact of the research can then be of 
benefit to European society and consumers. The intended market for the project outcomes will 
tend to dictate the channels used. For example, the general public may expect web-searchable 
information, while the private business sector may expect access to R&D outputs via academic 
journals, professional networks or trade association events and publications.  
 
 

 Best practices for the Dissemination and Use 

 
The participants involved in the JPI-HDHL Joint Actions should be careful that dissemination 
activities carried out during your project do not later jeopardise the future exploitability of the 
results. Any dissemination activity will need to be delayed until a decision about its possible 
protection has been made. 
 

 

In the Consortium Agreement:  
 

 Include provisions for conditions for dissemination, in this way partners will 
already be aware of the procedures to follow prior to disclosing any information 
about the project.  
 

 A procedure should be in place for consulting with project partners prior to 
carrying out a dissemination activity: An agreed time limit should be fixed for any 
objection to the dissemination 

 

                                                 
9
 Experiences from the European Union: Managing Intellectual Property Under the Sixth Framework Programme. 

Blaya A. 2007. IPR-Helpdesk Project, Universidad de Alicante, Spain 
10

 http://ec.europa.eu/research/sme-techweb/pdf/use_diffuse.pdf  

http://ec.europa.eu/research/sme-techweb/pdf/use_diffuse.pdf
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 It is recommended at the beginning of the project to define the non-confidential 
information that can appear on the project website, leaflets or other 
dissemination materials. 

 
The researchers participating in the JPI-HDHL Joint Actions should draft:  

 

Plan for the Use and Dissemination of the Foreground 
 
The plan should be divided into two sections:  
 

 A section related to results that will be disseminated and the corresponding 
dissemination activities. This section, which is public, should summarise: 

 How participants plan to reach their target public  
 The communication strategy  
 A specific set of dissemination actions presented in a verifiable way to ensure that 

the EC can keep track of them 
 

 A section that describes exploitable results and related activities, which remain 
confidential, at least until the protection and the economic exploitation of the 
results have been implemented: 

 List of all intellectual property rights that have been applied for or registered;  
 Results that may have commercial or industrial applications;  
 Outline of the owner of each particular element of foreground  
 How the foreground has been or is going to be use  

 
The plan should also describe:  
 the socio-economic impact of the results  
 the target group(s) for dissemination and exploitation activities  
 any contributions to standards or policy developments  
 any potential risk associated with the results  

 

 
 

 3.1) OPEN ACCESS POLICIES 

 
Open Access (OA) is the immediate, online, free availability of research outputs 

without restrictions on use commonly imposed by publisher copyright agreements. OA 
includes the outputs that scholars normally give away for free for publication; it includes peer-
reviewed journal articles, conference papers and datasets of various kinds. OA policies aim to 
provide readers with access to peer-reviewed scientific publications and research data free of 
charge as early as possible in the dissemination process, and enable the use and re-use of 
scientific research results. Such policies should be implemented taking into account the 
challenge of intellectual property rights. 
 

The open access principle is not at odds with the commercial exploitation and 
protection of intellectual property, as patent applications are typically made before a 
decision is made to publish. The terms of an OA policy should also apply after the grant 
agreement has expired.  
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As all research and innovation builds on earlier achievements, an efficient system for broad 
dissemination of and access to research data and publications can accelerate scientific 
progress.  

 

 What to disseminate?  

 
 Publications 

 

In the natural and life sciences, the academic journal is the relevant medium. As users, 
natural and life scientists increasingly come up against its limitations. Free access for the 
individual researcher via library subscriptions is no longer guaranteed as subscriptions are 
being cut back severely due to cost increases on the one hand and reduced library budgets on 
the other. As subscriptions decline, so does the number of readers and thus the visibility of 
research results within the scientific community.11 

 
Either one of the documents described below should be deposited in an online 

repository, in line with the Open Access pilot in FP712:  
 
o Final published article: publisher’s final version of the paper, including all modifications 

from the peer review process, copyediting and stylistic edits, and formatting changes 
(usually a PDF document). It is expected that a publication in an open access journal will 
result in a final published article being deposited and available upon publication.  
 

o Final peer-reviewed manuscript: final manuscript of a peer-reviewed paper accepted for 
journal publication, including all modifications from the peer review process, but not yet 
formatted by the publisher (also referred to as “post-print” version). It is expected that a 
publication in a non-open access (usually subscription-based) journal will result in a final 
peer-reviewed manuscript being deposited within the specified embargo period. 

 
 
 Data 

 
A novel area addressed by the Berlin Declaration is that of access to raw and primary 

data, which to date scientists have generally closely guarded and kept under lock and key. 
Advocates argue that Open Access could contribute to good scientific practice through the 
dissemination of these data, which could be of increasing relevance in the natural and life 
sciences in view of a number of spectacular cases of scientific fraud in recent years. 
 

 

 Best practices for OA 

 

The JPI-HDHL supports the Open Access to research outputs developed in the context of the 
Joint Actions. Due consideration should be given to consistency with similar policies that might 
be already implemented independently at national level. OA terms and conditions will be laid 
down in the grant agreement.  

                                                 
11

 http://unesco.de/fileadmin/medien/Dokumente/Kommunikation/Handbook_Open_Access_English.pdf  
12

 http://ec.europa.eu/research/science-society/document_library/pdf_06/open-access-pilot_en.pdf  

http://unesco.de/fileadmin/medien/Dokumente/Kommunikation/Handbook_Open_Access_English.pdf
http://ec.europa.eu/research/science-society/document_library/pdf_06/open-access-pilot_en.pdf


 

 

 
14 

 

 
 
 
The JPI-HDHL promotes Green and Gold Open Access measures, as recommended by the EC 
Recommendation on Open Access policies for Member States (17th July 2012), towards 

Horizon 2020. This Recommendation is not a compulsory policy to publish. 
 
The EC objective is to optimise the impact of publicly-funded scientific research, both 

at European level and at Member State level. Open access can boost the visibility of European 
research, and in particular offer small and medium-sized enterprises (SMEs) access to the 
latest research for utilisation. The new EC Open Access policy aims at making all publicly-
funded research (publications and data) openly accessible. It wants to ensure that the impact 
of research funded by the tax-payer is maximised. It has been paid for by the public purse, so it 
should be available for all. 
 

Its requirements are based on a balanced support to both Green Open Access 
(immediate or delayed open access that is provided through self-archiving) and Gold Open 
Access (immediate open access that is provided by a publisher).  
 
In the context of the JPI-HDHL, the following policy should apply: 

 
 Publishing costs in an open access context, related to scientific results obtained in the 

context of a JPI-HDHL Joint Action, should be considered eligible. 
 

 JPI-HDHL expects researchers to maximize the opportunities to make the research 
data resulting of their scientific work available for free in an open repository.  
The Management Board of the JPI-HDHL agreed that the open access to data sharing 
should be compulsory for the researchers involved in the Joint Actions, especially in 
the Joint Action 2 (Roadmap Initiative on Biomarkers for nutritional/health claims) and 
Joint Action 3 (The European Phenotype Data Sharing initiative). This recommended 
policy will take into account in future updates the Open Data Pilot that is still being 
designed by the EC; that pilot will look at research data generated in projects funded 
under the Horizon 2020 framework, with the aim of stimulating the data-sharing 
culture among researchers and facilitating both the re-use of information and data-
driven science.  
 

 In case that data originate from ongoing projects, the related funding conditions need 
to be taken into account and the conditions cannot be overruled. 
 

 Authors are encouraged to retain their copyright or, in case of transfer of copyright to 
third parties, at least to retain the right to disseminate via open access. 
 

 With a view to worldwide academic openness, the community of researchers should 
be motivated to join the European Data Movement. 
 

 The open dissemination and access policies among those of the participating funding 
bodies should prevail, unless such openness should be judged to represent a risk for 
EU global competitiveness. 
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 Where? 

 

Research results suitable to be disseminated should be published in the JPI-
HDHL Meta Database (http://www.jpihdhl.eu), which it will work as an online 
repository for publications 

 

 

 When? 

 

The Management Board of the JPI-HDHL agreed that a 6 month embargo 
period will apply between publication of the article in the journal and the 
release in the online archive.  

 

 

 

 3.2) PLATFORM FOR TECHNOLOGY / KNOWLEDGE TRANSFER 

 
According to the Strategic Research Agenda13 of the JPI Healthy Diet for a Healthy Life, the 

impact of the JPI will, to a large degree, depend on the effectiveness of communication and 
the exploitation of the outcomes of research programmes. Transfer of technology and 
knowledge to all stakeholders, whilst ensuring IP protection, are necessary tools for 
establishing and promoting cross-disciplinary research and the transfer into various application 
areas. A relationship of trust and mutual confidence between individuals and organisations is a 
prerequisite for successful knowledge and technology transfer, and this is especially true when 
the pursuit of knowledge and its subsequent transfer and delivery crosses national borders.  

 
 

The Management Board of the JPI-HDHL agreed that the JPI-HDHL Meta Database 
(http://www.jpihdhl.eu), will work as a knowledge and technology transfer platform, 
where all the research results of the JPI-HDHL are gathered. This platform would work 
as a focal point for the industry, facilitating the technology transfer and the licensing 
process. 

 

 

 Recommended guidelines 

 
The EC Recommendation on the management of intellectual property in knowledge transfer 
activities and the Code of Practice for universities and other public research organisations 
(2008)14 is recommended for the Joint Actions of the JPI-HDHL. 
 
The following issues should be taken into account15: 
 

                                                 
13

 https://www.healthydietforhealthylife.eu/lw_resource/datapool/_items/item_20/jpi_sra.pdf  
14

 http://ec.europa.eu/invest-in-research/pdf/download_en/ip_recommendation.pdf  
15

 http://ec.europa.eu/research/era/docs/en/voluntary_guidelines.pdf 

http://www.jpihdhl.eu/
http://www.jpihdhl.eu/
https://www.healthydietforhealthylife.eu/lw_resource/datapool/_items/item_20/jpi_sra.pdf
http://ec.europa.eu/invest-in-research/pdf/download_en/ip_recommendation.pdf
http://ec.europa.eu/research/era/docs/en/voluntary_guidelines.pdf
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 IP EXPLOITATION - Utilisation of the results. JOINT COMMERCIALIZATION: 
Depending on the nature of the research and on the interests of the different parties, 
it is recommended that parties decide in advance on either adopting a common 
exploitation strategy, or leaving exploitation of foreground to the party best placed to 
commercialise it, with appropriate compensation mechanisms for the contributing 
parties.  
In the preparatory phase, project participants should consider appointing a 
commercial lead, which should maintain focus on the commercial aspects, ensuring 
that these are considered throughout the duration of the project. The mandate should 
be agreed between participants and adjusted according to the common interest. 
 

 Conditions for IPR LICENSING – TRANSFER: 
Licensing and transfer of IP must be based on market conditions and in line with the 
Community Framework for State Aid for Research and Development and Innovation. 
Non-exclusivity is recommended. 
 In the case of co-ownership, co-owners should be allowed to license the IP to third 
parties in a non-exclusive way pending prior notification. 
 The parties should have clear principles regarding the sharing of financial returns 
between the public research organisation, the department and the inventors. 
 

 

 

 

 3.3) BEST PRACTICES FOR A COMMUNICATION STRATEGY 
 

 

Checklist16 
 

 Ensure good management: Have resources been allocated (time and money)?; Are 
professional communicators involved?; Is continuity ensured? 

 Define your goals and objectives 
 Pick your audience: Does it include all relevant target groups? 
 Choose your message: For each audience, a distinct strategy using targeted 

messages, means and language should be worked on 
 Tell a story , don’t just list facts 

 
 Use the right medium and means 

 
 
 
 
 
 
 
 

                                                 
16

 http://ec.europa.eu/research/social-sciences/pdf/communicating-research_en.pdf  

http://ec.europa.eu/research/social-sciences/pdf/communicating-research_en.pdf
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 Logotype 

 
The Logotype of the JPI-HDHL should be included in all the dissemination and 
communication activities implemented by the participants in a Joint Action. A 
high-resolution logo can be found at: 
https://www.healthydietforhealthylife.eu/index.php/hdhl-documents  

 

 

 

 Resources 

 

 A web portal of news and in-focus articles with the aim of communicating EU-funded 
Health Research, where researchers participating in the JPI-HDHL can disseminate 
their main results: www.horizonhealth.eu  
 

 Media training and communication tips for food and nutrition researchers: 
www.maitreproject.eu  
 

 

 

 

 

 

 

 

https://www.healthydietforhealthylife.eu/index.php/hdhl-documents
http://www.horizonhealth.eu/
http://www.maitreproject.eu/
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 4) USEFUL LINKS 
 
 Checklist for a Consortium Agreement for FP7 projects: 

ftp://ftp.cordis.europa.eu/pub/fp7/docs/checklist_en.pdf 
 

 IP Management: 
http://www.transknowlia.org/taxonomy/term/40 
 

 The EC IPR Helpdesk website provides a comprehensive set of fact sheets on  IP in 
general, and the handling of IP during the proposal stage, the negotiation phase and the 
project execution and after the project. 
 

 Model agreements:  
http://www.ipo.gov.uk/lambert 
http://www.digitaleurope.org/index.php?id=32&id_article=163  
 

 How to get a European patent: 
http://www.epo.org/applying/european/Guide-for-applicants.html  

  
 How to search for patent information: 

http://www.iprhelpdesk.eu/sites/default/files/newsdocuments/How%20to%20search%2
0for%20patent%20information_0.pdf 

 
    How to deal with IP issues in transnational negotiations: 

http://www.iprhelpdesk.eu/sites/default/files/newsdocuments/How_to_deal_with_IP_issu
es_in_transnational_negotiations_0.pdf  

 
 Health-2-Market project: 

http://www.health2market.eu/  
 

 Strategic Guide to Successful Use and Dissemination of the Results of Research and 
Development Projects: 
http://ec.europa.eu/research/sme-techweb/pdf/use_diffuse.pdf  

 
 Commercialising Intellectual Property: 

http://www.iprhelpdesk.eu/node/1525  
 
 Checklist before entering into a Technology Transfer agreement: 

http://www.transknowlia.org/content/checklist-entering-technology-transfer-agreement  
 

 Best practices in knowledge transfer and different IPR cases in the Member States: 
http://bookshop.europa.eu/en/current-practices-and-experiences-in-the-area-of-food-
and-health-research-pbKI3111378/  

 
 Open Access Infrastructure for Research in Europe: 

http://www.openaire.eu/  
 

 

ftp://ftp.cordis.europa.eu/pub/fp7/docs/checklist_en.pdf
http://www.transknowlia.org/taxonomy/term/40
http://www.iprhelpdesk.eu/sites/default/files/relateddocuments/Factsheet%20IP%20rules%20FP7%20June%202011.pdf
http://www.iprhelpdesk.eu/sites/default/files/relateddocuments/Factsheet%20IP%20rules%20FP7%20June%202011.pdf
http://www.iprhelpdesk.eu/sites/default/files/newsdocuments/IP%20management%20in%20FP7%20during%20the%20proposal%20stage_final.pdf
http://www.iprhelpdesk.eu/sites/default/files/newsdocuments/20110905_IP%20management%20in%20FP7%20_during%20the%20negotiation_final%20version.pdf
http://www.iprhelpdesk.eu/sites/default/files/newsdocuments/How%20to%20manage%20IP%20in%20FP7%20during%20and%20after%20the%20project.pdf
http://www.ipo.gov.uk/lambert
http://www.digitaleurope.org/index.php?id=32&id_article=163
http://www.epo.org/applying/european/Guide-for-applicants.html
http://www.iprhelpdesk.eu/sites/default/files/newsdocuments/How%20to%20search%20for%20patent%20information_0.pdf
http://www.iprhelpdesk.eu/sites/default/files/newsdocuments/How%20to%20search%20for%20patent%20information_0.pdf
http://www.iprhelpdesk.eu/sites/default/files/newsdocuments/How_to_deal_with_IP_issues_in_transnational_negotiations_0.pdf
http://www.iprhelpdesk.eu/sites/default/files/newsdocuments/How_to_deal_with_IP_issues_in_transnational_negotiations_0.pdf
http://www.health2market.eu/
http://ec.europa.eu/research/sme-techweb/pdf/use_diffuse.pdf
http://www.iprhelpdesk.eu/node/1525
http://www.transknowlia.org/content/checklist-entering-technology-transfer-agreement
http://bookshop.europa.eu/en/current-practices-and-experiences-in-the-area-of-food-and-health-research-pbKI3111378/
http://bookshop.europa.eu/en/current-practices-and-experiences-in-the-area-of-food-and-health-research-pbKI3111378/
http://www.openaire.eu/


The expert group provides this model Consortium Agreement, based in the DESCA model 
(www.desca-fp7.eu), as a draft without assuming any warranty or responsibility. The use of the text in 
total or in part takes place on the users own risk and does not release users from legal examination to 
cover their interests and protect their rights. 

References to Horizon 2020 Model Grant Agreement cannot be finally completed at this stage, as  
Horizon 2020 Model Grant Agreement is being developed during the next few weeks.  

As the Rules of participation of H2020 are not finalized, this document will have to be changed 
accordingly at the time of finalization of those rules. 

 
 
 

 
 
 
 
 
 
 
 
 
 
 

  

  

  

  

MMooddeell  CCoonnssoorrttiiuumm  AAggrreeeemmeenntt 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Version 1  
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REMARKS  
 

Horizon 2020 differs from FP7, particularly in relation to finances. The DESCA model addresses the features 
of FP7 explicitly.  

The DESCA model is presented with two columns: the left side with legal text and the right side with 
elucidation, remarks and references to the FP7 Grant Agreement including Annex II.  

References to articles will be corrected once the H2020 EC-GA is finalized. 

It is strongly advised to read all above before deciding on any alteration on the model provided. 

In order to facilitate the governance of the project some recommendations and guidelines on financial 
management and administration have been included. 

In order to be as user-friendly as possible, the model and the elucidations focus on a “mainstream” project 
and are not intended to give all alternatives for a given situation. The wording aims to be accessible and easy 
to understand for both lawyers and scientists.  

The model should be adapted in order to suit specific features of each single project. 

It is important to be aware of the fact that DESCA is supplementary to the Rules for Participation and the 
Grant Agreement of FP7. Many items regulated there are NOT repeated here, but should be carefully taken 
into account and re-read in case of doubt. 

The users of this Model Consortium Agreement may wish to adapt the original text to their own needs and 
accordingly, in the interests of transparency and integrity, to freely and clearly indicate for their actual or 
potential partners the adaptations which they have made.  
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CONSORTIUM AGREEMENT 
 

 
Elucidation & Comments 

THIS CONSORTIUM AGREEMENT is based upon  

REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL of  October 2013 laying down the rules for participation and 
dissemination in “Horizon 2020 – the Framework Programme for Research 
and Innovation (2014-2020) hereinafter referred to as Rules for Participation 
and the European Commission Grant Agreement, adopted on ,”  
 
BETWEEN: 
[OFFICIAL NAME OF THE COORDINATOR AS IDENTIFIED IN THE 
GRANT AGREEMENT],  
the Coordinator  
 
[OFFICIAL NAME OF THE PARTY AS IDENTIFIED IN THE GRANT 
AGREEMENT], 
 
[OFFICIAL NAME OF THE PARTY AS IDENTIFIED IN THE GRANT 
AGREEMENT], 
 
[Insert identification of other Parties …] 
 
hereinafter, jointly or individually, referred to as ”Parties” or ”Party” 
 
relating to the Join Action t entitled 
 
[NAME OF JOINT ACTION] 
 
in short 
 
[Insert: acronym] 
 
hereinafter referred to as “Joint Action” 
 
WHEREAS: 
The Parties, participating countries in JPI-HDHL, having considerable 
experience in the field concerned, have decided to engage in a joint call. 
 
The Parties have decided to use the  Horizon 2020 IPR rules and 
procedures, as found in the Horizon EC-GA, mutatis mutandis, providing 
common ground for all participants.  
The Parties wish to specify or supplement binding commitments among 
themselves in addition to the provisions of the EC-GA.  
The Parties are aware that this Consortium Agreement is based upon the 
DESCA model consortium agreement and that explanations to the DESCA 
model are available at www.DESCA-FP7.eu. 

 
NOW, THEREFORE, IT IS HEREBY AGREED AS 
FOLLOWS: 

 
The used Horizon 2020 Grant Agreement 
abbreviation: [EC-GA Article], the used 
Horizon 2020 Grant Agreement - Annex II 
abbreviation: [EC-GA Article II.1.]  
 
Insert here the Effective Date of the Consortium 
Agreement.  
 
We strongly recommend having the CA signed 
before the EC-GA. If this is not possible,  
the effective date can be retroactive and it may vary 
from the entry into force of the Grant Agreement. 
Each Party commits to this Consortium Agreement 
when signing the document on its own behalf (see 
Article 3.1 of this Consortium Agreement). Still the 
Effective Date is the same for all Parties that have 
signed the document. Consider also, if it is 
necessary with regard to confidentiality, obligations 
to have retro-activeness of the Consortium 
Agreement, however it is always preferable to have 
a separate confidentiality agreement signed for the 
proposal phase. 
 
Insert the official names of the Parties as they will be 
identified in the Grant Agreement and the contract 
preparation forms. 
 
 
The term Party is used in this Consortium 
Agreement for the sake of clarity. The 
corresponding term in the Grant Agreement is 
Beneficiary. 
 
 

  

Section 1: Definitions  

1.1 Definitions  

Words beginning with a capital letter shall have the meaning defined either 
herein or in the Rules for Participation or in the Grant Agreement including its 
Annexes without the need to replicate said terms herein. 
 

Definitions used only once in the text are included in 
the respective Section of the text. 

1.2 Additional Definitions  

“Consortium Plan” 
 

Art. 5, Core EC-GA, states that “Beneficiaries 
[Parties] are allowed to transfer budget between 
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Consortium Plan means the description of the work and the related agreed 
Consortium Budget, including the payment schedule, as updated and 
approved by the Management Board. 
 
 

 

different activities and between themselves in so far 
as the work is carried out as foreseen in Annex I.” 

NB: References to articles will be corrected 
once the H2020 EC-GA is finalized. 
 
As minor modifications quite frequently are 
necessary during the project and do not have to 
result in changes of Annex I, Annex I therefore can 
become outdated, but the consortium still needs to 
have a binding agreement on who has to perform 
which tasks for which budget: the Consortium Plan. 
As the project progresses and minor budget shifts 
become necessary, the Consortium Plan is dynamic 
and will be updated when needed or on a regular 
basis. As such it is not a formal annex to the Grant 
Agreement 
  

“Consortium Budget” 
 
Consortium Budget means the allocation of all the resources in cash or in 
kind for the activities as defined in Annex I of the Grant Agreement and in the 
Consortium Plan thereafter.  
 

The Consortium Budget comprises the total 
resources needed to execute the Project. Insight in 
the costs of the total resources of the Project helps 
to manage the Consortium in the most effective 
way. 
 
The Consortium Budget should be organised 
according to the tasks and deliverables as 
scheduled in the Consortium Plan. 
 
These tasks and deliverables normally will be 
reviewed at least every six months by the Executive 
Board; most tasks however will have a longer time 
span than these six months. In order to arrive at a 
practical organisation, it makes sense to partitionate 
the Consortium Budget in six months parts (making 
this a management cycle). 
 
An inherent part of the Consortium Budget needs to 
be a detailed payment scheme where, according to 
decisions made, the payments will be scheduled:  
in time, to tasks and to Parties. 
 

“Defaulting Party” 
 
Defaulting Party means a Party which the Management Board has identified 
to be in breach of this Consortium Agreement and/or the Grant Agreement as 
specified in Article 4.2 of this Consortium Agreement. 

Default situations are covered by this agreement in 
the perspective of the Project and cover situations in 
which the Consortium has to actively make 
decisions with regard to a Party in breach of its 
contractual obligations (suspension of payments, 
termination of participation, reallocation of tasks). 
 
The task of taking needed measures with regard to 
the Defaulting Party shall be handled in accordance 
with the normal governance structure .  
 
The process and consequences resulting from the 
breach can be found:  
- Process: Article 4.2 
- Liability :Article 5.2  
- Governance Article for GOV LP: 6.2.3; 6.2.4 or 

for GOV SP: 6.3.3 ; 6.3.4 
- Consortium Plan : Article 6.3.1.2 
- Finances: Article 7.1 and 7.3 
- Access Rights: Article 9.7.2.1.1 and 9.7.2.2 
- and Grant Agreement Article II.21. 
 
In the perspective of claims between 2 Parties of the 
Consortium, the concerned parties should follow 
closely both these default processes covered by the 
Consortium Agreement and the requirements of 
Belgian law. 
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“Needed”  
 
means: 
 
For the implementation of the Join Action: 
Access Rights are Needed if, without the grant of such Access Rights, 
carrying out the tasks assigned to the recipient Party would be impossible, 
significantly delayed, or require significant additional financial or human 
resources. 
 
For Use of own Foreground: 
Access Rights are Needed if, without the grant of such Access Rights, the 
Use of own Foreground would be technically or legally impossible. 
 
 

Beneficiaries have access rights if they are 
“Needed”, and this provision aims to make this 
condition more precise and easier to work with.  
It makes access “Needed for the project” very open 
in order to make work on the Joint Action as 
uncomplicated as possible.  
 
It is stricter regarding the access “Needed for Use” 
because Participants want to be reasonably sure 
that other Participants can only claim access to their 
IPR if they have no other options. 
 
The requesting Party has to show its Need for 
Access Rights. 
 
 

“Software” 
 
Software means sequences of instructions to carry out a process in, or 
convertible into, a form executable by a computer and fixed in any tangible 
medium of expression.  

Specific provisions of Software see Article 9.8 of this 
Consortium Agreement and Special Clauses for 
Software in: [Module IPR SC]   
 
 
 

 

Section 2: Purpose  

The purpose of this Consortium Agreement is to specify with respect to the 
Join Action  the relationship among the Parties, in particular concerning the 
organisation of the work between the Parties, the management of the Join 
Action and the rights and obligations of the Parties concerning inter alia 
liability, Access Rights and dispute resolution. 
 

See EC-GA Article XX., 
 Article XX. and Article XX. Here only the general 
purpose and the general targets are given.  
See Rules for Participation Article . 
 

  

Section 3: Entry into force, duration and termination  

3.1 Entry into force  

An entity becomes a Party to this Consortium Agreement upon signature of 
this Consortium Agreement by a duly authorised representative.  
 
This Consortium Agreement shall have effect from the Effective Date 
identified at the beginning of this Consortium Agreement. 
 
A new Party enters the Consortium upon signature of the accession 
document Attachment 3 by the new Party and the Coordinator. Such 
accession shall have effect from the date identified in the accession 
document. 

NB: References to articles will be corrected 
once the H2020 EC-GA is finalized. 
 
Each Party commits to this Consortium Agreement 
when signing the document on its own behalf.  
 
 
Still the Effective Date is the same for all Parties that 
have signed the document. 
 
 
The rules and process for accepting new parties are 
laid down in:  
Decisions of the Management Board (see Article 
6.3.1.2) A model Accession document is attached to 
this Consortium Agreement Attachment 3. 
 

3.2 Duration and termination  

This Consortium Agreement shall continue in full force and effect until 
complete fulfilment of all obligations undertaken by the Parties under this 
Consortium Agreement. 
 

Termination may take place in case of normal end of 
the Project or a pre-termination during its 
implementation. Also, it is possible to either 
terminate the whole Project or the participation of 
one or more of the Parties.  

3.3 Survival of rights and obligations  

The provisions relating to Access Rights and Confidentiality, for the time 
period mentioned therein, as well as for Liability, Applicable law and 
Settlement of disputes shall survive the expiration or termination of this 

Note that some of these clauses contain a time limit 
for the survival or use of the provisions whereas 
some are just general surviving clauses. 
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Consortium Agreement.  
Termination shall not affect any rights or obligations of a Party leaving the 
Joint Action incurred prior to the date of termination, unless otherwise agreed 
between the Management Board and the leaving Party. This includes the 
obligation to provide all input, deliverables and documents for the period of its 
participation. 

 
Termination shall not affect previous obligations of 
the leaving Party, here only the most important 
issues to remember are stated. 
 
See Article 6.2.3 and Article 6.2.4 regarding voting 
rules and veto rights. 

  

Section 4: Responsibilities of Parties  

 
 

4.1 General principles 
 

Each Party undertakes to take part in the efficient implementation of the Joint 
Action and to cooperate, perform and fulfil, promptly and on time, all of its 
obligations under this Consortium Agreement as may be reasonably required 
from it and in a manner of good faith as prescribed by Belgian law. 

One of the basic principles in most of the continental 
civil law systems, including Belgian law, is the 
principle of “good faith”, which applies both to the 
interpretation of contractual documents and to the 
execution of the contract. Due to this and other 
characteristics of civil law systems it has been 
possible to make this Consortium Agreement as 
short as it is, as many items do not need to be 
addressed as explicitly in all details as in 
Anglo-Saxon law systems. 
 
 

Each Party undertakes to notify promptly, in accordance with the governance 
structure of the Project, any significant information, fact, problem or delay 
likely to affect the Joint Action. 
 

Article  of this Consortium Agreement supplies the 
possible forms of notification. 

Each Party shall promptly provide all information reasonably required by a 
JPI Body or by the Coordinator to carry out its tasks. 
 

 

Each Party shall take reasonable measures to ensure the accuracy of any 
information or materials it supplies to the other Parties. 
 

 

4.2 Breach  
 

In the event the Management Board identifies a breach by a Party of its 
obligations under this Consortium Agreement or the EC-GA (e.g.: a partner 
producing poor quality work), the Joint Action Coordinator or the party 
appointed by the Management Board if the Joint Action Coordinator is in 
breach of its obligations under this Consortium Agreement it will give written 
notice to such Party requiring that such breach be remedied within 30 
calendar days. 
If such breach is substantial and is not remedied within that period or is not 
capable of remedy, the Management Board may decide to declare the Party 
to be a Defaulting Party and to decide on the consequences thereof which 
may include termination of its participation.  
 

 

4.3 Involvement of third parties 
 

A Party that enters into a subcontract or otherwise involves third parties 
(including but not limited to Affiliated Entities) in the Project remains solely 
responsible for carrying out its relevant part of the Project and for such third 
party’s compliance with the provisions of this Consortium Agreement. It has 
to ensure that the involvement of third parties does not affect the rights and 
obligations of the other Parties under this Consortium Agreement.  

Third party means any entity which is not a signatory 
to this Consortium Agreement. 
Parties involving third parties have to ensure that 
Access rights of the other Parties regarding 
Background and Foreground are not impacted. 

 

Section 5: Liability towards each other  
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5.1 No warranties  

In respect of any information or materials (incl. Foreground and Background) 
supplied by one Party to another under the Joint Action, no warranty or 
representation of any kind is made, given or implied as to the sufficiency or 
fitness for purpose nor as to the absence of any infringement of any 
proprietary rights of third parties.  
 
Therefore,  
- the recipient Party shall in all cases be entirely and solely liable for the use 
to which it puts such information and materials, and 
- no Party granting Access Rights shall be liable in case of  infringement of 
proprietary rights of a third party resulting from any other Party (or its 
Affiliates) exercising its Access Rights. 

This basic clause sets the base especially for the 
limitation of liability with regard to outputs (covering 
also the Foreground and Background) delivered by 
one Party to another Party.  
The essential limitation is that in case any such 
output is delivered, the receiving Party shall bear 
the liability for the use to which it is put and possible 
IPR infringements.  
If the Parties consider it necessary to increase the 
liability of the Party delivering the output, it should 
be stated clearly and considered very carefully, if 
such additional liability should be taken. 
 
 

5.2 Limitations of contractual liability  

No Party shall be responsible to any other Party for any indirect or 
consequential loss or similar damage such as, but not limited to, loss of profit, 
loss of revenue or loss of contracts, provided such damage was not caused 
by a wilful act or by a breach of confidentiality. 
 
A Party’s aggregate liability towards the other Parties collectively shall be 
limited to euro xx/t: once or twice the Party’s share of the total costs of the 
joint Action t provided such damage was not caused by a wilful act or gross 
negligence.  
 
The terms of this Consortium Agreement shall not be construed to amend or 
limit any Party’s statutory liability. 
 
  
 

The basic limitations of contractual liability are 
stated here. 
 
The Parties may choose what amount to set as the 
limitation of liability. It is usually either once or twice 
the project share, but if so decided by the Parties it 
might also be another sum. 
 
The basic rule of Belgian law, as well as most of the 
other legislations in Europe, is, that liability with 
regard to wilful breaches of contract cannot be 
limited. It may be possible to limit damage also in 
case of gross negligence, but such limitation and its 
consequences should be carefully considered as 
such limitation might be considered as invalid 
regarding Belgian Law because in some cases 
gross negligence could be regarded as wilful by 
some courts. Parties should notice that such 
limitation of liability covers only the limitations of 
contractual liability. In case there is obligatory 
statutory liability in the legislation, these are not 
overruled by such a clause. However, regarding 
Belgian Law someone can either be liable 
according to contract law or obligatory statutory law 
(e.g. law of torts) but not both at the same time. So if 
there is a contract and the act or omission which led 
to the damage was made in connection with the 
contract the Party is only liable according to the 
contract. The sentence that "The terms of this 
Consortium Agreement shall not be construed to 
amend or limit any Party’s statutory liability" is 
therefore of only clarifying nature as statutory 
liability does not apply when liability according to a 
contract applies. 
 
The Parties might want to increase their liability with 
regard to certain cases. This should always be 
considered case by case and, if so chosen, written 
down in the Consortium Agreement very clearly and 
defined. Issues to be considered in this connection 
might relate for instance to insurance coverage of 
the Parties or specific liability concerning 
confidential information delivered. However it 
should be remembered that it is always possible for 
the Parties to make bilateral agreements 
concerning for instance certain specific delivery of 
confidential information. In addition, as the basic 
rule is that a Party granting Access Rights may 
require a separate detailing agreement to be 
concluded, all increase of liability relating to such 
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grant, should be handled in that separate 
agreement. 
IN CASE YOU EXCHANGE MATERIAL WITHIN 
THE PROJECT, PLEASE CONSIDER THE NEED 
FOR A SEPARATE MTA AND ADD THE 
FOLLOWING CLAUSE TO THE CONSORTIUM 
AGREEMENT: 
In the case of transfer of material between Parties 
for the performance of the Project, an agreement 
based on the model of the Material Transfer 
Agreement provided on the DESCA website 
(www.DESCA-FP7.eu , in the DESCA archives in 
Attachment 7 of DESCA version 1) shall be entered 
into between the said Parties and may be amended 
to contain specific conditions regarding liabilities. 

5.3 Damage caused to third parties  

Each Party shall be solely liable for any loss, damage or injury to third parties 
resulting from the performance of the said Party’s obligations by it or on its 
behalf under this Consortium Agreement or from its use of Foreground or 
Background. 

With the Consortium Agreement the liability can 
only be limited between the Parties. Such limitations 
do not have any direct effect on a third party, which 
is not a Party to this Consortium Agreement. This 
clause states that the ultimate liability remains to be 
borne by the Party causing the damage by its 
performance or by its use of Foreground or 
Background. 
 

5.4 Force Majeure  

No Party shall be considered to be in breach of this Consortium Agreement if 
such breach is caused by Force Majeure. Each Party will notify the 
Mangement Board of any Force Majeure without undue delay. If the 
consequences of Force Majeure for the Joint Actiont are not overcome within 
6 weeks after such notification, the transfer of tasks - if any - shall be decided 
by the Management Board. 
 

 
See Article 11.3 of this Consortium Agreement 
regarding possible forms of notification. 

  

Section 6: Governance structure   

6.1 General structure  

NB: References to articles will be corrected once the H2020 
EC-GA is finalized. 
 
The organisational structure of the Consortium shall comprise the following 
Consortium Bodies: 
 
Management Board as the ultimate decision-making body of the 

Consortium 
 
The Joint Action Coordinator shall, in addition to its responsibilities as a 
Party, perform the tasks assigned to it as described in this Consortium 
Agreement.  
 
The Secretariat assists the Management  Board and the Joint Action 
Coordinator.  
 

If you add any other bodies such as Sub Project or 
Work Package Committees, take care to avoid 
complicating the structure. You find an example of 
this kind of governance structure with three levels in 
DESCA version 2.0 in the Archive on our webpage. 
In any case, the Management structure of Annex I 
must be reflected here. 
 

6.2 General operational procedures for all Consortium Bodies  

 The rules of Article 6.2 of this Consortium 
Agreement apply to all the Consortium Bodies: 
General Assembly, 
Executive Board, 
and any other bodies.  
Be aware they are not repeated in each section but 
they apply. Only specific additional rules are 
described in the relevant Consortium Body section. 

http://www.desca-fp7.eu/
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6.2.1 Representation in meetings  

Any  member of a Consortium Body (hereinafter referred to as "Member"): 
should be present or represented at any meeting of such Consortium Body; 
may appoint a substitute or a proxy to attend and vote at any meeting;  
and shall participate in a cooperative manner in the meetings. 
 
 

 
 
 
 
 
 
To “participate in a cooperative manner in the 
meeting” means in the spirit of a collaborative 
project, each Party shall act in good faith and e.g. 
not exercise abusive or unnecessary veto rights.  
 

6.2.2 Preparation and organisation of meetings  

6.2.2.1 Convening meetings: 
The chairperson of a Consortium Body shall convene meetings of that 
Consortium Body. 
The rules governing this issue should be found at the Terms of Reference of 
the Joint Action or in the principles approved in the Joint Proposal. 
 

 

6.2.2.2 Any decision may also be taken without a meeting if the Coordinator 
circulates to all Members of the Consortium Body a written document which 
is then signed by the defined majority (see Article 6.2.3.) of all Members of 
the Consortium Body. 
 
6.2.2.3 Decisions will only be binding once the relevant part of the Minutes 
has been accepted according to Article 6.2.5.  
 

 

6.2.3 Voting rules and quorum   

6.2.3.1 Each Consortium Body shall not deliberate and decide validly unless 
two-thirds (2/3) of its Members are present or represented (quorum).  
 
6.2.3.2 Each Member of a Consortium Body present or represented in the 
meeting shall have one vote. 
 
6.2.3.3 Defaulting Parties may not vote.  
 
Decisions shall be taken by a majority of two-thirds (2/3) of the votes. 
 

 

6.2.4 Veto rights  

6.2.4.1 A Member which can show that its own work, time for performance, 
costs, liabilities, intellectual property rights or other legitimate interests would 
be severely affected by a decision of a Consortium Body may exercise a veto 
with respect to the corresponding decision or relevant part of the decision. 
 
6.2.4.2 When the decision is foreseen on the original agenda, a Member may 
veto such a decision during the meeting only. 
 
6.2.4.3 When a decision has been taken on a new item added to the agenda 
before or during the meeting, a Member may veto such decision during the 
meeting and within 15 days after the draft minutes of the meeting are sent. 
 

Legitimate interests: see use of the term in the 
Rules for Participation. 
 
A Member of a Consortium Body who is not present 
nor represented at a meeting cannot vote or veto 
any decision foreseen on the original agenda by 
definition! 
  
If a decision has been taken on an agenda point not 
on the original agenda all Members may veto this 
decision within 15 calendar days after sending of 
the Minutes of the meeting. 
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6.2.4.4 In case of exercise of veto, the Members of the related Consortium 
Body shall make every effort to resolve the matter which occasioned the veto 
to the general satisfaction of all its Members.  
 
6.2.4.5 A Party may not veto decisions relating to its identification as a 
Defaulting Party. The Defaulting Party may not veto decisions relating to its 
participation and termination in the Consortium or the consequences of them.  
 
6.2.4.6 A Party requesting to leave the Consortium may not veto decisions 
relating thereto. 
 

 

6.2.5 Minutes of meetings  

6.2.5.1 The chairperson of a Consortium Body shall produce written minutes 
of each meeting which shall be the formal record of all decisions taken. He 
shall send the draft minutes to all Members within 10 calendar days of the 
meeting. 
 
6.2.5. 2 The minutes shall be considered as accepted if, within 15 calendar 
days from sending, no Member has objected in writing to the chairperson 
with respect to the accuracy of the draft of the minutes.  
 
6.2.5.3 The chairperson shall send the accepted minutes to all the Members 
of the Consortium Body and to the Coordinator, who shall safeguard them. 
If requested the Coordinator shall provide authenticated duplicates to 
Parties. 

Formalisation of the decisions taken during a 
meeting means the writing of the Minutes in a way it 
is conform to the decisions taken during the 
meeting (see Article 11.3). 
 
 
Approval may only be withheld if the Minutes are 
not accurate; not agreeing with contents is no 
argument. When the drafted Minutes are not 
approved by the relevant Members, the 
Chairperson shall send a new draft to the Members. 
If a dispute can’t be resolved (good faith), a new 
decision shall be made again. 
 
 
The accepted Minutes may be necessary for proof 
purposes regarding the content of the Consortium 
Plan, including (transferred) budgets, payment 
schemes, etc. and it therefore has to be ensured 
that it remains available to all Members concerned. 
Authorised duplicates may be needed for legal 
affairs. 
 

6.3 Specific operational procedures for the Consortium Bodies  

6.3.1 General Assembly  

In addition to the rules described in Article 6.2, the following rules apply: 
 

 

6.3.1.1 Members  

6.3.1.1.1 The General Assembly shall consist of one representative of each 
Party (hereinafter General Assembly Member). 
 
6.3.1.1.2 Each General Assembly Member shall be deemed to be duly 
authorised to deliberate, negotiate and decide on all matters listed in Article 
6.3.1.2. of this Consortium Agreement. 
 
6.3.1.1.3 The Coordinator shall chair all meetings of the General Assembly, 
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unless decided otherwise in a meeting of the General Assembly.  
 
6.3.1.1.4 The Parties agree to abide by all decisions of the General 
Assembly.  
This does not prevent the Parties to submit a dispute to resolution in 
accordance with the provisions of Settlement of disputes in Article 11.8. 
 

6.3.1.2 Decisions   

The General Assembly shall be free to act on its own initiative to formulate 
proposals and take decisions in accordance with the procedures set out 
herein. In addition, all proposals made by the Executive Board shall also be 
considered and decided upon by the General Assembly. 
 

 

The following decisions shall be taken by the General Assembly: 
 
Content, finances and intellectual property rights 
 
- Proposals for changes to Annex I of the EC-GA to be agreed by the 

European Commission 
- Changes to the Consortium Plan (including the Consortium Budget)  
- Withdrawals from Attachment 1 (Background included) 
- Additions to Attachment 2 (Background excluded) 
- Additions to Attachment 4 (Listed Affiliated Entities) 
- Additions to Attachment 5 (List of Third Parties) 
 
Evolution of the Consortium 
 
- Entry of a new Party to the Consortium and approval of the settlement 

on the conditions of the accession of such a new Party 
- Withdrawal of a Party from the Consortium and the approval of the 

settlement on the conditions of the withdrawal 
- Declaration of a Party to be a Defaulting Party  
- Remedies to be performed by a Defaulting Party 
- Termination of a Defaulting Party’s participation in the Consortium and 

measures relating thereto 
- Proposal to the European Commission for a change of the Coordinator 
- Proposal to the European Commission for suspension of all or part of 

the Project 
- Proposal to the European Commission for termination of the Project and 

the Consortium Agreement 
 
Appointments 
 
On the basis of Annex I, the appointment if necessary of: 
 
- Executive Board Members 
 

Normally decisions will be based upon and 
following the proposals of the Executive board, as 
reflected in its proposed agenda for the General 
Assembly.  
 
 
 
 
 
 
Be aware that the Consortium Plan, apart of 
planning the work to be done, also includes the 
related (detailed) budgets and the connected 
(detailed) payment schemes (see 7.1.1).  
 
 
No separately signed document from all the Parties 
is necessary to implement the decisions even for 
the listed changes to Attachments to this 
Consortium Agreement. 
See also: 
- Transfer of Foreground Article 8.2 
- Background exclusions Article 9.1 
- Amendments on the Consortium 

Agreement Article 11.4. 
 
Point (g): This decision is a prerequisite to allow the 
coordinator to request an amendment to the EC-GA  
in accordance with the FP7 amendment guide. It 
should also be followed by an accession of the new 
Party to the Consortium Agreement (Attachment 3)   
 
 
 
 
 
 

6.3.2 Executive Board  

In addition to the rules in Article 6.2, the following rules shall apply: It should be noted that the Executive Board has in 
effect no decision powers: decisions are taken at 
the highest level (General Assembly).. 
This has been devised on purpose: it avoids any 
possibility for dictatorship and enhances the need 
for persuading deliberations. The power lies in the 
fact that the Executive Board uniquely prepares and 
proposes decisions to be made to the General 
Assembly. 
 

6.3.2.1 Members  

The Executive Board shall consist of the Coordinator and all of the Parties as 
appointed by the General Assembly (hereinafter Executive Members).  

To be efficient, the main issues should be 
discussed between a small number of partners. It’s 
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The Coordinator shall chair all meetings of the Executive Board, unless 
decided otherwise.  
 

very difficult to discuss and prepare decisions in a 
meeting with more than 8 to 10 partners. It is 
advised that the Work Package Leaders become 
Members of the Executive Board. 
 
In some cases, the Coordinator is not in the best 
position to chair the Executive Board meeting. On a 
case by case basis, the chairperson may be 
another Executive Member than the Coordinator.  
 
 
 

6.3.2.2 Minutes of meetings  

Minutes of Executive Board meetings, once accepted, shall be sent by the 
Coordinator to the General Assembly Members for information.  
 

 

6.3.2.3 Tasks  

6.3.2.3.1 The Executive Board shall prepare the meetings, propose 
decisions and prepare the agenda of the General Assembly according to 
Article 6.3.1.2. 
 

 

 
6.3.2.3.2 It shall seek a consensus among the Parties. Seeking consensus is a major task of the Executive 

Board, gives it a central role in the performance of 
the Project and avoids complicated escalation 
procedures that would be required if potential 
conflicts had to be solved in procedural ways. 
 

6.3.2.3.3 The Executive Board shall be responsible for the proper execution 
and implementation of the decisions of the General Assembly. 
 

 

6.3.2.3.4 The Executive Board shall monitor the effective and efficient 
implementation of the Project. 
 

 

6.3.2.3.5 In addition, the Executive Board shall collect information at least 
every 6 months on the progress of the Project, examine that information to 
assess the compliance of the Project with the Consortium Plan and, if 
necessary, propose modifications of the Consortium Plan to the General 
Assembly.  
 
 
 

In order to meet its tasks the Executive Board 
collects all information needed to secure the 
progress of the Project.  
This information, combined with requests of 
consortium partners or the European Commission 
for changes of the Project Plan (including Budget 
Plans), must be constantly reviewed and used to 
arrive at revisited plans that accommodate changed 
circumstances and developments and fits into the 
parameters of deliverables and the total budget of 
the Project.  
 
Normally some rounds of deliberations and fine 
tuning with the Work Packages are needed to fit 
these constraints. 
The results are modified tasks, related budgets and 
payment schemes, which together will form the new 
Consortium Plan proposal. 
This new Consortium Plan will be proposed to the 
General Assembly, eventually combined with a 
proposal for change of Annex I to the European 
Commission. 
 

6.3.2.3.6 The Executive Board shall: 
 
- agree on the Members of the Management Support Team, upon a 

proposal by the Coordinator 
- support the Coordinator in preparing meetings with the European 

Commission and in preparing related data and deliverables 
- prepare the content and timing of press releases and joint publications 

by the Consortium or proposed by the European Commission in respect 
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of the procedures of the EC-GA Article II 30.3. 
 

6.3.2.3.7 In the case of abolished tasks as a result of a decision of the 
General Assembly, the Executive Board shall advise the General Assembly 
on ways to rearrange tasks and budgets of the Parties concerned. Such 
rearrangement shall take into consideration the legitimate commitments 
taken prior to the decisions, which cannot be cancelled. 

 

The Executive Board shall update the Consortium 
Plan with the implementation plans from the Work 
Packages.  
In case of modifications of the Consortium Plan, it 
may happen that the decisions to be made would 
have severe financial effects for a Party.  
If such effects are the direct consequence of 
necessary commitments made under the actual 
Consortium Plan that Party is obliged to minimise 
the costs attached to the tasks to be abolished.  
The resulting commitments could be compensated 
by decision of the General Assembly. 
The compensation is not automatic but appreciated 
on a case by case basis. The compensation shall be 
based on the costs made or assignments contracted 
by the Parties which tasks are abolished. 
 

 

6.4 Coordinator  

6.4.1 The Coordinator shall be the intermediary between the Parties and the 
European Commission and shall perform all tasks assigned to it as described 
in the EC-GA and in this Consortium Agreement. 
 
6.4.2 In particular, the Coordinator shall be responsible for: 
 
- monitoring compliance by the Parties with their obligations 
- keeping the address list of Members and other contact persons updated 

and available  
- collecting, reviewing to verify consistency and submitting reports and 

other deliverables (including financial statements and related 
certifications) to the European Commission 

- transmitting documents and information connected with the Project to 
any other Parties concerned  

- administering the financial contribution of the Union and fulfilling the 
financial tasks described in Article 7.3 

- providing, upon request, the Parties with official copies or originals of 
documents which are in the sole possession of the Coordinator when 
such copies or originals are necessary for the Parties to present claims. 

 

The Coordinator has to verify the consistency of the 
reports with the project tasks in annex I and transmit 
them to the EC 
The quality of the reports may be reviewed and 
checked by any Party using it and when it seems to 
be unsatisfactory, to be addressed with the Party 
concerned and eventually to be notified to the 
Coordinator through the breach procedure 
described in Article 4.2  
 
In case one report is missing or is decided to be of 
poor quality, the Coordinator is allowed to send the 
other reports to the EC.  
 
 
 
 
(d): this would comprise e.g. copies of accession 
documents, amendments to the EC-GA and 
changes of contact information as well as date of 
delivery of reports to the European Commission etc. 

6.4.3 If the Coordinator fails in its coordination tasks, the General Assembly 
may propose to the European Commission to change the Coordinator. 
 

 

6.4.4 The Coordinator shall not be entitled to act or to make legally binding 
declarations on behalf of any other Party. 
 
6.4.5 The Coordinator shall not enlarge its role beyond the tasks specified in 
this Consortium Agreement and in the EC-GA.  
 

 

6.5 Management Support Team  

The Management Support Team shall be proposed by the Coordinator. It 
shall be appointed by the Executive Board and shall assist and facilitate the 
work of the Executive Board and the Coordinator for executing the decisions 
of the General Assembly as well as the day-to-day management of the 
Project. 
 

 
 
 

6.6 External Expert Advisory Board (EEAB) 
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(Optional, where foreseen in Annex I or otherwise decided by the 
Consortium) 
 
An External Expert Advisory Board (EEAB) will be appointed and steered by 
the Executive Board. The EEAB shall assist and facilitate the decisions made 
by the General Assembly. The members of the EEAB are required to sign a 
non-disclosure agreement no later than 30 days after their nomination or 
before any confidential information will be exchanged, whichever date is 
earlier. The Coordinator shall write the minutes of the EEAB meetings and 
prepare the implementation of the EEAB's suggestions. The EEAB members 
shall be allowed to participate in General Assembly meetings upon invitation 
but have not any voting rights. 

The Coordinator is not allowed to conclude any 
agreements with third parties in the name of the 
consortium, see Art. 11.2 (no representation). The 
non-disclosure agreement (NDA) must therefore be 
signed by all Parties and the Advisory Board 
Member. The Parties can also authorise the 
Coordinator by a signed Power of Attorney to sign 
the NDA with the Advisory Board Member on the 
Parties' behalf.  

Section 7: Financial provisions  

Refer to the Terms of Reference regarding the funding scheme and the 
national regulations   

  

Section 8: Foreground  

Regarding Foreground, EC-GA Article II.26. - Article II.29. shall apply with the 
following additions: 

See EC-GA Article II.26. - Article II.29 covering: 
ownership, transfer, protection and Use. 

NB: References to articles will be corrected 
once the H2020 EC-GA is finalized. 

8.1 Joint ownership  

OPTION 1: 
 
Where no joint ownership agreement 
has yet been concluded: 
- each of the joint owners shall be 
entitled to Use their jointly owned 
Foreground on a royalty-free basis, and 
without requiring the prior consent of the 
other joint owner(s), and 
- each of the joint owners shall be 
entitled to grant non-exclusive licenses 
to third parties, without any right to 
sub-license, subject to the following 
conditions: 
at least 45 days prior notice must be 
given to the other joint owner(s); and 
Fair and Reasonable compensation 
must be provided to the other joint 
owner(s). 

 
 
 
 

OPTION 2: 
In case of joint ownership, each of 
the joint owners shall be entitled to 
Use the joint Foreground as it 
sees fit, and to grant 
non-exclusive licences, without 
obtaining any consent from, 
paying compensation to, or 
otherwise accounting to any other 
joint owner, unless otherwise 
agreed between the joint owners.  
 
The joint owners shall agree on all 
protection measures and the 
division of related cost in advance. 
 

As far as possible, joint ownership should be 
avoided as it might create various legal 
complications. Joint ownership issues should 
always be considered on a case-by-case basis. 
 
OPTION 1: 
Chooses the default regime of the EC-GA Article 
II.26 and adds a provision allowing direct Use free of 
charge. 
 
 
OPTION 2: 
Allows free use and sublicensing without informing 
or compensating the other owner(s). 
 
 
 

8.2 Transfer of Foreground  

8.2.1 Each Party may transfer ownership of its own Foreground following the 
procedures of the EC-GA Article. 
 
8.2.2 It may identify specific third parties it intends to transfer the ownership 
of its Foreground to in Attachment (5) to this Consortium Agreement. The 
other Parties hereby waive their right to object to a transfer to listed third 
parties. 
 
8.2.3 The transferring Party shall, however, notify the other Parties of such 
transfer and shall ensure that the rights of the other Parties will not be 
affected by such transfer.  
Any addition to Attachment (5) after signature of this Agreement requires a 
decision of the General Assembly. 
 
8.2.4 The Parties recognize that in the framework of a merger or an 

Disputes about conflicts of interests should be 
solved in the Consortium Agreement negotiation 
phase as soon as one Party lists a third party which 
is considered to be problematic by other Parties. 
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acquisition of an important part of its assets, a Party may be subject to 
confidentiality obligations which prevent it from giving the full 45 days prior 
notice for the transfer as foreseen in the EC-GA, Article II 27.2. 
 

8.3 Dissemination  

8.3.1 Publication   

8.3.1.1 Dissemination activities including but not restricted to publications 
and presentations shall be governed by the procedure of Article II.30.3 of the 
EC-GA subject to the following provisions.  
Prior notice of any planned publication shall be given to the other Parties 
concerned at least 45 days before the publication. Any objection to the 
planned publication shall be made in accordance with the GA in writing to the 
Coordinator and to any Party concerned within 30 days after receipt of the 
notice. If no objection is made within the time limit stated above, the 
publication is permitted.   
 
8.3.1.2 An objection is justified if  
(a) the objecting Party's legitimate academic or commercial interests are 
compromised by the publication; or   
(b) the protection of the objecting Party's Foreground or Background is 
adversely affected.  
 
The objection has to include a precise request for necessary modifications. 

It’s possible for participants to change the delays 
foreseen by  
EC-GA Article II.30.3. 
Reasons to extend the periods [45/30] days can be 
to have more time to examine intended publications 
and to block them in the meantime.  
Reasons to shorten the periods can be to make prior 
notification easier, considering that e.g. 
presentations for conferences tend to be prepared 
rather close to the actual event and not months 
before.  
 
 

 
8.3.1.3 If an objection has been raised the involved Parties shall discuss how 
to overcome the justified grounds for the objection on a timely basis (for 
example by amendment to the planned publication and/or by protecting 
information before publication) and the objecting Party shall not 
unreasonably continue the opposition if appropriate actions are performed 
following the discussion. 
 

 

8.3.2 Publication of another Party’s Foreground or 
Background 

 

For the avoidance of doubt, a Party shall not publish Foreground or 
Background of another Party, even if such Foreground or Background is 
amalgamated with the Party’s Foreground, without the other Party’s prior 
written approval. For the avoidance of doubt, the mere absence of an 
objection according to 8.3.1 is not considered as an approval. 
 

Art. 8.3.2 is just a clarification that Art. 8.3.1 only 
applies to OWN Background and Foreground. 
Where Background and Foreground of ANOTHER 
Party wants to be published, as a basic rule the prior 
written approval of that other Party is needed. The 
mere absence of an objection according to 8.3.1 is 
therefore not considered as an approval as 8.3.1 
does not apply in this case, unless decided 
otherwise. 

8.3.3 Cooperation obligations  

The Parties undertake to cooperate to allow the timely submission, 
examination, publication and defence of any dissertation or thesis for a 
degree which includes their Foreground or Background subject to the 
confidentiality and publication provisions agreed in this Consortium 
Agreement. 
 

Use standard submission clauses if available. 
Possible alternative clause: 
“Nothing in the Consortium Agreement will prevent 
the publication for the purposes of obtaining a 
degree, provided that external examiners may 
where necessary to protect another Party’s 
information be required to sign a non disclosure 
agreement, and that a Party may request that a 
thesis is deposited in a university library only under 
restricted access conditions. 

8.3.4 Use of names, logos or trademarks  

Nothing in this Consortium Agreement shall be construed as conferring rights 
to use in advertising, publicity or otherwise the name of the Parties or any of 
their logos or trademarks without their prior written approval. 
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Section 9: Access Rights  

9.1 Background covered  

OPTION 1: 
  
9.1.1 The Parties shall identify in the 
Attachment 1 the Background to which 
they are ready to grant Access Rights, 
subject to the provisions of this 
Consortium Agreement. Such 
identification may be done by e.g. 
- subject matter and possibly in 

addition by  
- naming a specific department of a 

Party  
-  
9.1.2 The owning Party may add further 
Background to Attachment 1 during the 
Project by written notice.  
However, only the Management Board 
can permit a Party to withdraw any of its 
Background from Attachment 1. 
 
9.1.3 The Parties agree that all 
Background not listed in Attachment 1 
shall be explicitly excluded from Access 
Rights. The Parties agree, however, to 
negotiate in good faith additions to 
Attachment 1 if a Party asks them to do 
so and those are needed.  
For the avoidance of doubt, the owner is 
under no obligation to agree to additions 
of his Background to Attachment 1.  
 
9.1.4 In addition, if a Party wishes to list 
specific Background as excluded, it shall 
identify such Background in the 
Attachment 2. 
The owning Party may withdraw any of 
its Background from Attachment 2 
during the Project by written notice.  
However, only the Management Board 
can permit a Party to add Background to 
Attachment 2. 
 

OPTION 2: 
 
, any Party may enter in 
Attachment 2 any specific 
Background excluded from the 
obligation to grant Access Rights 
in accordance with the provisions 
of this Consortium Agreement. All 
other Background except that 
listed in Attachment 2 shall be 
available for the granting of 
Access Rights in accordance with 
the provisions of this Consortium 
Agreement. 
 
 
 
 
 
 
 
 
 
 
 
 

OPTION 1:  
Uses a positive list, so only the Background listed is 
subject to Access Rights of other Parties, all other 
Background is therefore excluded from access. 
Legally speaking there consequently is no need to 
further exclude anything not on the list, but it may in 
some cases be helpful for maximum transparency 
towards the partners to clearly state that some 
specific piece of background is not available to them 
–see 9.1.4. 
Another use for that clause can be to specify e.g. 
that while you have listed all the know-how of your 
department X in Attachment 1, you wish to exclude 
their patents A, B and C – but in order to avoid 
confusion we recommend specifying this already in 
Attachment 1 or at least making a reference to 
Attachment 2 (“we include all knowledge of 
Department X except the items listed in Attachment 
2”. 
 
It is vital to be very precise on what Background is 
included; therefore any naming has to allow clear 
identification of the background. We therefore 
recommend stating as many details as possible, 
using as a possible reference the information 
necessary for licence agreements. 
 
When using a positive list, all Parties should 
thoroughly check whether all input they will need 
from other Parties is included on the list in order to 
prevent blockages during the Project 
implementation. 
 
OPTION 2: 
This option provides a negative list only (just the 
Background listed by the partners is explicitly 
excluded).  Anything not listed therefore is 
accessible to the Partners if they need it. As stated 
under Option 1 above, the Attachment 2 can also be 
used in combination with Attachment 1 (see above) 
 
Context explanation: 

 
DESCA’s OPTION 1 allows both lists and clearly 
states that anything not listed on a positive list is 
excluded from Access Rights.  
This gives participants the legal certainty regarding 
the positive list. 
 
In order to ensure that necessary Background is not 
excluded by error there is an obligation to negotiate 
the addition of further needed Background.  
This obligation to negotiate forces partners to 
discuss the terms of further Access Rights – it does 
not, however, force them to agree to every request 
for access. 
 

9.2 General Principles  

9.2.1 Each Party shall implement its tasks in accordance with the Consortium 
Plan and shall bear sole responsibility for ensuring that its acts within the 
Project do not knowingly infringe third party property rights. 
 

Possible restrictions Parties have to inform about 
are e.g.: a Party has already granted an exclusive 
licence to a third party; a Party is not owner but only 
has licence without right to sublicence, etc. 
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9.2.2 Parties shall inform the Joint Action Coordinator as soon as possible of 
any limitation to the granting of Access Rights to Background or of any other 
restriction which might substantially affect the granting of Access Rights (e.g. 
the use of open source code software in the Project).  
 
9.2.3 If the Management Board considers that the restrictions have such 
impact, which is not foreseen in the Consortium Plan, it may decide to update 
the Consortium Plan accordingly.  
 
 
 

 
T A  Party shall inform the other Parties as soon as 
possible of important limitations/restrictions.  
As soon as a Party informs of such restriction, the 
Consortium has to decide whether this has an 
impact on the Project, including the Use as foreseen 
in Annex I and the Consortium Plan. If there is an 
impact, the Consortium Plan can be updated 
accordingly. The Consortium can also keep the 
Consortium Plan as it is. This can mean that you are 
not allowed to use certain restricted Background 
and you have to implement the task in another way.   
 
If you choose the Special Clauses for Software 
[Module IPR SC] in Article 9.8, please delete the 
marked text. 
 

9.2.4 Any Access Rights granted expressly exclude any rights to sublicence 
unless expressly stated otherwise.  
Access Rights shall be free of any administrative transfer costs. 
Access Rights are granted on a non-exclusive basis, if not otherwise agreed 
in writing by all the Parties  
 

Sublicensing rights may be agreed in separate 
agreements regarding specific Access Rights. 
 
Sublicensing is not included in any rights; however 
Parties may between them decide to permit 
sublicensing, which shall normally be executed by 
separate contract on commercial conditions.  
 
 

9.2.5 Foreground and Background shall be used only for the purposes for 
which Access Rights to it have been granted. 
 

 

9.2.6 All requests for Access Rights shall be made in writing.  
The granting of Access Rights may be made conditional on the acceptance 
of specific conditions aimed at ensuring that these rights will be used only for 
the intended purpose and that appropriate confidentiality obligations are in 
place. 

As explained in 11.3, e-mail is sufficient for the 
request.  
We recommend granting Access Rights in written 
form, but it is also possible to waive this procedure 
for the granting of Access Rights for the purpose of 
project execution. 

 
 

9.2.7 The requesting Party must show that the Access Rights are Needed. 
 

 
See definition of “Needed” in Definition Section 

9.3 Access Rights for implementation  

Access Rights to Foreground and Background Needed for the performance 
of the own work of a Party under the Joint Action shall be granted on a 
royalty-free basis, unless otherwise agreed for Background in Attachment 1.  
 

The Parties may in their entries of the Attachment 1 
(positive list) detail access conditions for specific 
Background listed (e.g. upon royalties). Conditions 
other than royalty-free for Access to Background 
have to be agreed by all Parties before their 
accession to theConsortium Agreement 

9.4 Access Rights for Use   

OPTION 1: 
 
9.4.1 Access Rights to Foreground if 
Needed for Use of a Party's own 
Foreground including for third-party 
research shall be granted on Fair and 
Reasonable conditions.  
 
Access rights for internal research 
activities shall be granted on a 
royalty-free basis.  
 

OPTION 2: 
 
9.4.1 Access Rights to 
Foreground if Needed for Use of a 
Party's own Foreground shall be 
granted on a royalty-free basis.  

OPTION 1: 
Access for Use for internal research is free, access 
for any other Use of own Foreground (including third 
party research) will be granted on Fair and 
Reasonable conditions.  
 
Any Party Using another Party’s Foreground has to 
take care not to grant direct access to a third party, 
unless the owning Party has agreed to such 
granting of Access Rights.  
 
Possible agreements regarding access to certain 
Foreground/ Background for further research might 
e.g. include the following aspects: Allowing to 
produce research results which are available to the 
third party but which contain hermetically-sealed 
Foreground from the Project; using Foreground 
from the Project for in-house testing or diagnosis 
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purposes in doing research. 
 
It is possible to add the following provision to 
OPTION 1 in order to give more details on 
procedure:  
“The Parties’ obligations to act in good faith implies: 
In the case of research in collaboration with and/or 
for a third party where the third party needs Access 
Rights to confidential Foreground from the Project of 
another Party, the researching Party shall in a 
traceable form (before starting or committing to start 
the research) inform the third party of such need, 
and shall use reasonable endeavours to inform the 
owner of that Foreground of such need in a 
traceable form. 
If the owner has been so informed, he shall  
- not unreasonably delay his decision on whether 

or not to refuse to grant the needed third party 
Access Rights and  

- not unreasonably refuse to grant such rights on 
Fair and Reasonable terms but may, in good 
faith, so refuse on the grounds of business 
interest. 

However, if despite such reasonable efforts on 
behalf of the researching Party, the owner has not 
been so informed, the researching Party may carry 
out the research without prejudice to the owner's 
rights to enforce its rights in any way it deems fit 
against such third party.” 
 
OPTION 2: 
All Access for Use of own Foreground will be 
granted royalty-free. 
 

9.4.2 Access Rights to Background if Needed for Use of a Party's own 
Foreground shall be granted on Fair and Reasonable conditions.  

Access to Background for use shall be given either 
on Fair and Reasonable conditions or royalty-free. 
Choosing royalty-free access therefore is a 
possibility, but is considered by DESCA to be very 
rarely an option beneficial to participants.  
Furthermore there remain concerns regarding 
violation of competition law and, as soon as there is 
one public funded Party, state aid provisions. 

9.4.3 A request for Access Rights may be made up to twelve months after the 
end of the Project  
 

 A deadline of one year should be a good solution 
for most projects.  
Longer or shorter periods are legally possible, 
however, and may be useful in specific cases.  
One aspect to take into consideration is that during 
such period granting exclusive licences requires the 
consent of all partners; after such period every 
partner is free to do so. 

9.5 Access Rights for Affiliated Entities   

OPTION 1: 
 
Affiliated Entities have Access Rights 
under the conditions of the EC-GA 
Article XXX. 
 
 
 

OPTION 2: 
 
Affiliated Entities have Access 
Rights under the conditions of the 
EC-GA Article XXX 
 
In addition, Affiliate Entities shall 
also enjoy Access Rights if they can 
show that:  
they hold a licence on Foreground 
developed by a Party they are 
affiliated to; and 
they Need Access Rights in order to 
Use such Foreground; and  
they are established in a Member 
State or an Associated Country; 

OPTION 1: 
Affiliates have Access Rights under the same 
conditions as beneficiaries. As the access rights of 
beneficiaries require that access is needed to use 
own Foreground, this only applies if ownership of 
Foreground was (partially) transferred to an 
Affiliated Entity established in a Member State or 
Associated Country.  
If option 1 is chosen, Attachment 4 shall be deleted. 
 
OPTION 2: 
Besides the EC-GA access, affiliates which hold a 
licence on Foreground and fulfil the other conditions 
listed also have Access Rights. 
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and they are listed in [Attachment 4 
(Listed Affiliated Entities)] to this 
Consortium Agreement. 
 

 
 
 
 
 
 
 
As some Parties hesitate to list their affiliates, it is 
optional to use such list.[Attachment 4 (Listed 
Affiliated Entities)] 
 

Such Access Rights to Affiliated Entities shall be granted on Fair and 
Reasonable conditions and upon written bilateral agreement.  
 
Affiliated Entities which obtain Access Rights in return grant Access Rights to 
all Parties and fulfil all confidentiality and other obligations accepted by the 
Parties under this Consortium Agreement as if such Affiliated Entities were 
Parties. 
 
Access Rights may be refused to Affiliate Entities if such granting is contrary 
to the legitimate interests of the Party which owns the Background or the 
Foreground. 
 
 

Fair and Reasonable conditions apply for Access 
Rights between the Parties for Use, if OPTION 1 in 
Article 9.4 is chosen.  
DESCA provides Fair and Reasonable conditions 
for Affiliate Access even if OPTION 2 in Article 9.4 is 
chosen and access between Parties for Use is 
royalty-free. Affiliates remain third Parties to the 
Project and we therefore consider it to be 
unbalanced to grant them royalty-free access. 
Legally it is however possible to replace “Fair and 
Reasonable” with “royalty-free”. 
 
Regarding the bilateral agreement between the 
owning Party and the Affiliate, some aspects to 
consider: 
- detailed consequences of termination of Access 

Rights of the Affiliate (see below) regarding e.g. 
knowledge amalgamated etc. 

 
- Possible wording regarding non-compliance of 

affiliates: 
“If an Affiliated Entity fails in any material respect to 
comply with the undertaking given by it as above, 
and fails to rectify the non-compliance after being 
given a reasonable opportunity to do so, all Access 
Rights granted to it based upon that undertaking 
shall terminate.” 

Access Rights granted to any Affiliated Entity are subject to the continuation 
of the Access Rights of the Party to which it is affiliated, and shall 
automatically terminate upon termination of the Access Rights granted to 
such Party. 
 

 

Upon cessation of the status as an Affiliated Entity, any Access Rights 
granted to such former Affiliated Entity shall lapse. 
Further arrangements with Affiliated Entities may be negotiated in separate 
agreements. 
 

 

9.6 Additional Access Rights  

OPTION 1: 
 
For the avoidance of doubt any grant of 
Access Rights not covered by r this 
Consortium Agreement shall be at the 
absolute discretion of the owning Party 
and subject to such terms and 
conditions as may be agreed between 
the owning and receiving Parties. 

 

OPTION 2: 
 
The Parties agree to negotiate in 
good faith any additional Access 
Rights to Foreground as might be 
asked for by any Party, upon 
adequate financial conditions to 
be agreed. 

Additional Access Rights might be to Foreground or 
Background not needed for the Project or to 
sideground (IPR acquired in parallel for the Project). 
 
The main difference between the options is that 
OPTION 2 foresees an obligation to enter into 
negotiations regarding such Access Rights, 
whereas OPTION 1 leaves this to the decision of the 
Parties. 
 

9.7 Access Rights for Parties entering or leaving the 
Consortium 

 

9.7.1 New Parties entering the Consortium   

All Foreground developed before the accession of the new Party shall be  
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considered to be Background with regard to said new Party. 
 

9.7.2 Parties leaving the Consortium  

9.7.2.1 Access Rights granted to a leaving Party  

9.7.2.1.1 Defaulting Party  

Access Rights granted to a Defaulting Party and such Party's right to request 
Access Rights shall cease immediately upon receipt by the Defaulting Party 
of the formal notice of the decision of the General Assembly to terminate its 
participation in the Consortium. 
 

Any consequences for sub-licences have to be 
covered in the licence itself. 

9.7.2.1.2 Non-defaulting Party  

A non-defaulting Party leaving voluntarily and with the other Parties' consent 
shall have Access Rights to the Foreground developed until the date of the 
termination of its participation.  
It may request Access Rights within the period of time specified in Art. 9.4.2. 

In case of a Party leaving voluntarily its Access 
Rights shall be frozen as they are at the time such 
Party leaves the project.  
 
The time limit for the right to request Access Rights 
is one year  
Any consequences for sub-licences have to be 
covered in the licence itself. 
 

 

9.7.2.2 Access Rights to be granted by any leaving Party  

Any Party leaving the Project shall continue to grant Access Rights pursuant 
to this Consortium Agreement as if it had remained a Party for the whole 
duration of the Project. 
 

Parties leaving the Project in principle have to 
continue granting Access Rights in order not to 
hinder the progress of the Project.  
When deciding about a Party’s request to leave the 
Consortium, the Management Board may, however, 
decide that such Access Rights will not be 
necessary.  
 

9.8 Specific Provisions for Access Rights to Software  

For the avoidance of doubt, the general provisions for Access Rights 
provided for in this Section 9 are applicable also to Software. 
Parties’ Access Rights to Software do not include any right to receive source 
code or object code ported to a certain hardware platform or any right to 
receive respective Software documentation in any particular form or detail, 
but only as available from the Party granting the Access Rights. 
 
 

[If Software is a core element for the Project, 
participants replace this Article 9.8 with the Special 
Clauses for Software [Module IPR SC].  
 

Section 10: Non-disclosure of information  

10.1 All information in whatever form or mode of transmission, which is 
disclosed by a Party (the “Disclosing Party”) to any other Party (the 
“Recipient”) in connection with the Joint Action during its implementation and 
which has been explicitly marked as “confidential”, or when disclosed orally, 
has been identified as confidential at the time of disclosure and has been 
confirmed and designated in writing within 15 days from oral disclosure at the 
latest as confidential information by the Disclosing Party, is “Confidential 
Information”. 
 

 

10.2 The Recipients hereby undertake in addition and without prejudice to 
any other commitment of non-disclosure A, for a period of 5 years after the 
end of the Project: 
 
- not to use Confidential Information otherwise than for the purpose for 

which it was disclosed; 
- not to disclose Confidential Information to any third party without the 

prior written consent by the Disclosing Party; 
- to ensure that internal distribution of Confidential Information by a 
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Recipient shall take place on a strict need-to-know basis; and 
- to return to the Disclosing Party on demand all Confidential Information 

which has been supplied to or acquired by the Recipients including all 
copies thereof and to delete all information stored in a machine readable 
form. If needed for the recording of ongoing obligations, the Recipients 
may however request to keep a copy for archival purposes only.  

 
10.3 The Recipients shall be responsible for the fulfilment of the above 
obligations on the part of their employees and shall ensure that their 
employees remain so obliged, as far as legally possible, during and after the 
end of the Project and/or after the termination of employment. 
 

10.4  The above shall not apply for disclosure or use of Confidential 
Information, if and in so far as the Recipient can show that: 
 
- the Confidential Information becomes publicly available by means other 

than a breach of the Recipient’s confidentiality obligations; 
- the Disclosing Party subsequently informs the Recipient that the 

Confidential Information is no longer confidential; 
- the Confidential Information is communicated to the Recipient without 

any obligation of confidence by a third party who is in lawful possession 
thereof and under no obligation of confidence to the Disclosing Party; 

-  
- the Confidential Information, at any time, was developed by the 

Recipient completely independently of any such disclosure by the 
Disclosing Party; or 

- the Confidential Information was already known to the Recipient prior to 
disclosure or 

- the Recipient is required to disclose the Confidential Information in order 
to comply with applicable laws or regulations or with a court or 
administrative order, subject to the provision Art. 10.7 hereunder. 

 

 

10.5 The Recipient shall apply the same degree of care with regard to the 
Confidential Information disclosed within the scope of the Joint Actiont as 
with its own confidential and/or proprietary information, but in no case less 
than reasonable care. 
 

 

10.6 Each Party shall promptly advise the other Party in writing of any 
unauthorised disclosure, misappropriation or misuse of Confidential 
Information after it becomes aware of such unauthorised disclosure, 
misappropriation or misuse. 
 

 

10.7 If any Party becomes aware that it will be required, or is likely to be 
required, to disclose Confidential Information in order to comply with 
applicable laws or regulations or with a court or administrative order, it shall, 
to the extent it is lawfully able to do so, prior to any such disclosure 
notify the Disclosing Party, and  
comply with the Disclosing Party’s reasonable instructions to protect the 
confidentiality of the information. 
. 
 

 

  

Section 11: Miscellaneous  

11.1 Attachments, inconsistencies and severability NB: References to articles will be corrected 
once the H2020 EC-GA is finalized. 

This Consortium Agreement consists of this core text and 
Attachment 1 (Background included)  

Attachment 2 (Background excluded) 
Attachment 3 (Accession document) 
Attachment 4 (Listed Affiliated Entities) 
Attachment 5 (List of Third Parties to which transfer of Foreground is possible 
without prior notice to other Parties) 
 
 
. In case of conflicts between the attachments and the core text of this 

Insert here the total list of Attachments. 
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Consortium Agreement, the latter shall prevail. 
 

Should any provision of this Consortium Agreement become invalid, illegal or 
unenforceable, it shall not affect the validity of the remaining provisions of this 
Consortium Agreement. In such a case, the Parties concerned shall be 
entitled to request that a valid and practicable provision be negotiated which 
fulfils the purpose of the original provision. 
 

 

11.2 No representation, partnership or agency  

The Parties shall not be entitled to act or to make legally binding declarations 
on behalf of any other Party. Nothing in this Consortium Agreement shall be 
deemed to constitute a joint venture, agency, partnership, interest grouping 
or any other kind of formal business grouping or entity between the Parties. 
 

 

11.3 Notices and other communication  

Any notice to be given under this Consortium Agreement shall be in writing to 
the addresses and recipients as listed in the most current address list kept by 
the Coordinator . 
 
Formal notices: 
If it is required in this Consortium Agreement (Article. 9.7.2.1.1 and 11.4) that 
a formal notice, consent or approval shall be given, such notice shall be 
signed by an authorised representative of a Party and shall either be served 
personally or sent by mail with recorded delivery or telefax with receipt 
acknowledgement. 
 
Other communication: 
Other communication between the Parties may also be effected by other 
means such as e-mail with acknowledgement of receipt, which  fulfils the 
conditions of written form. 
 
Any change of persons or contact details shall be notified immediately by the 
respective Party to the Coordinator. The address list shall be accessible to all 
concerned.  

The communication channels which require formal 
or written form are gathered in this clause. Clear 
notifications and notification routes are important in 
the point of view of the question of proof in dispute 
cases.  
 
Most of the issues should be decided in accordance 
with the governance structure chosen for the Joint 
Action. This covers all technical issues and other 
issues in which decision making power is granted to 
a governing body. Only in Articles 9.7.2.1.1 
(Cessation of Access Rights) and 11.4 
(Assignments) a formal notice is necessary. 
All other communication than “formal” may be taken 
for instance by e-mail with acknowledgement of 
receipt (e.g. Minutes). 
The updated lists of contact information shall be 
kept by the Coordinator (including scientific and 
administrative person(s). 
 

11.4 Assignment and amendments  

No rights or obligations of the Parties arising from this Consortium 
Agreement may be assigned or transferred, in whole or in part, to any third 
party without the other Parties’ prior formal approval. 

Note that subcontracting is not considered as an 
assignment as the responsibilities remain for the 
Party itself. 

Amendments and modifications to the text of this Consortium Agreement not 
explicitly listed in Article 6.3.1.2 (LP)/ 6.3.6 (SP) require a separate 
agreement between all Parties. 
 

All Parties should notice that some changes to this 
Consortium Agreement (for instance Accession of a 
new Party) may be taken by a decision made by the 
General Assembly and will not require a formal 
signature of each Party.  Protection for the Parties 
against major contractual changes lies with use of 
their veto rights.  
Changes to the main text of the Consortium 
Agreement have to be negotiated between the 
Parties. 
 
For small projects see [Module GOV SP]  Article 
6.3.6.  
 

11.5 Mandatory national law  

Nothing in this Consortium Agreement shall be deemed to require a Party to 
breach any mandatory statutory law under which the Party is operating. 
 

The legislation of a Party may state certain statutory 
restrictions for the Parties, and naturally these 
restrictions should be respected by all Parties. 

11.6 Language  

This Consortium Agreement is drawn up in English, which language shall 
govern all documents, notices, meetings, arbitral proceedings and processes 
relative thereto. 
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11.7 Applicable law  

This Consortium Agreement shall be construed in accordance with and 
governed by the laws of Belgium excluding its conflict of law provisions. 

This Consortium Agreement has been drafted 
based on Belgian law. . 

11.8 Settlement of disputes  

[Please choose between the options 1 and 2 and within these options 
between 1.1.and 1.2 or 2.1 and 2.2] 
 
 
Option 1:  WIPO Mediation Followed, in the Absence of a Settlement, 
by WIPO Expedited Arbitration or by Court Litigation  
 

Any dispute, controversy or claim arising under, out of or relating to this 
contract and any subsequent amendments of this contract, including, without 
limitation, its formation, validity, binding effect, interpretation, performance, 
breach or termination, as well as non-contractual claims, shall be submitted 
to mediation in accordance with the WIPO Mediation Rules. The place of 
mediation shall be Brussels unless otherwise agreed upon. The language to 
be used in the mediation shall be English unless otherwise agreed upon. 
 
[Please choose one of the following options.] 
 
(Option 1.1. WIPO Mediation Followed, in the Absence of a Settlement, 
by WIPO Expedited Arbitration  

 
 
If, and to the extent that, any such dispute, controversy or claim has not been 
settled pursuant to the mediation within 60 days of the commencement of the 
mediation, it shall, upon the filing of a Request for Arbitration by either party, 
be referred to and finally determined by arbitration in accordance with the 
WIPO Expedited Arbitration Rules. Alternatively, if, before the expiration of 
the said period of 60 days, either party fails to participate or to continue to 
participate in the mediation, the dispute, controversy or claim shall, upon the 
filing of a Request for Arbitration by the other party, be referred to and finally 
determined by arbitration in accordance with the WIPO Expedited Arbitration 
Rules. The place of arbitration shall be Brussels unless otherwise agreed 
upon. The language to be used in the arbitral proceedings shall be English 
unless otherwise agreed upon.  
 
(Option 1.2. WIPO Mediation Followed, in the Absence of a Settlement, 
by Court Litigation  

 
If, and to the extent that, any such dispute, controversy or claim has not been 
settled pursuant to the mediation within 60 days of the commencement of the 
mediation, the courts of Brussels shall have exclusive jurisdiction. 
 
 
Option 2: Mediation by bMediation Followed, in the absence of a 
settlement, by CEPANI Arbitration or by the courts of Brussels  
 

Should a dispute arise between the Parties concerning the validity, the 
interpretation and/or the implementation of this Consortium Agreement, they 
will try to solve it through mediation, according to the rules of bMediation, 
Brussels. The Parties undertake not to put an end to the mediation before the 
introductory statement made by each party in joint session.  
 
Should the mediation fail to bring about a full agreement between the Parties 
putting an end to the dispute,  
 
[Please choose one of the following options.] 
 
Option 2.1  said dispute will be finally settled by arbitration, according to the 

rules of the Belgian Centre for Arbitration and Mediation (in short: CEPANI).  
 
Option 2.2 sole competent courts will be the courts of Brussels.  

In cross-border disputes there are several issues to 
be considered in the context of dispute resolution: 
the costs of and time consumed by the process and 
the enforcement of the decision. 
 
As suggested by many stakeholders in the DESCA 
online-survey 2010, we decided to introduce a new 
step approach for the settlement of disputes for  
DESCA version 3.0: 
 

1) Attempt to settle dispute within the 
consortium (if not successful) 

2) Mediation, (if not successful) 
3) Binding arbitration or Courts 

 
Disputes arising in related contracts concluded at 
the preparatory stage of a research collaboration 
(e.g. letters of intent, non-disclosure agreements, 
options), during a collaboration (e.g. the consortium 
agreement, sub-contracts, material transfer 
agreements) and after a collaboration (e.g. licensing 
agreements, purchase contracts) may require 
consistent dispute resolution clauses.   
 
DESCA suggests two different providers for 
mediation and arbitration services for this model 
clause. There are of course more providers and the 
choice of the ADR-provider should be discussed 
within the consortium. If the consortium opts for 
another mediation and arbitration provider, please 
make sure that the ADR clause used in this 
consortium agreement is consistent with their 
specific procedures.   
 
In some cases, consortium partners will opt for 
mediation, followed by court litigation instead of 
arbitration. This is why DESCA proposes option 1.2. 
and 2.2 that refer the conflict to the courts instead of 
arbitration should the mediation fail. 
 
 
For more information about the WIPO Arbitration 
and Mediation Center, visit 
http://www.wipo.int/amc/en/ 
For more information about bMediation, visit 
http://www.bmediation.eu/ 
For more information about the CEPANI, visit 
http://www.cepani.be/en/ 
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Section 12: Signatures  

AS WITNESS:  
The Parties have caused this Consortium Agreement to be duly signed by 
the undersigned authorised representatives in separate signature pages the 
day and year first above written.  
 

It is too impractical for all Parties to sign the same 
document at the same time.  
 
The procedure proposed for the signatures is widely 
used: 
Each Party signs a separate signature page as 
many times as there are Parties (it is also possible to 
sign only 1 or 2 originals as only one fully signed 
copy is necessary according to Belgian Law). The 
Coordinator gathers all originals and then delivers 
the whole package consisting of the text and all 
signatures (original or copies) to all Parties. 
 

[INSERT NAME OF PARTY] 
Signature(s) 
Name(s) 
Title(s) 
 

 

[INSERT NAME OF PARTY] 
Signature(s) 
Name(s) 
Title(s) 
 

 

[INSERT NAME OF PARTY] 
Signature(s) 
Name(s) 
Title(s) 
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[Attachment 1: Background included]  

Access Rights to Background made available to the Parties: 
a. 
b. 
... 
This represents the status at the time of signature of this Consortium 
Agreement.  
 

 

  

[Attachment 2: Background excluded]  

Background excluded from Access Rights: 
a. 
b. 
... 
This represents the status at the time of signature of this Consortium 
Agreement.  
 

 

  

[Attachment 3: Accession document]  

 
ACCESSION 

 
of a new Party to 
 
[Acronym of the Project] Consortium Agreement, version […, YYYY-MM-DD] 
 
[OFFICIAL NAME OF THE NEW PARTY AS IDENTIFIED IN THE EC-GA] 
 
hereby consents to become a Party to the Consortium Agreement identified 
above and accepts all the rights and obligations of a Party starting [date]. 
 
[OFFICIAL NAME OF THE COORDINATOR AS IDENTIFIED IN THE EC-GA] 
 
hereby certifies that the Consortium has accepted in the meeting held on [date] 
the accession of [the name of the new Party] to the Consortium starting [date].  
 
This Accession document has been done in 2 originals to be duly signed by the 
undersigned authorised representatives. 
 
[Date and Place] 
 
 [INSERT NAME OF THE NEW PARTY] 
Signature(s) 
Name(s) 
Title(s) 
 
[Date and Place] 
 
[INSERT NAME OF THE COORDINATOR] 
Signature(s) 
Name(s) 
Title(s) 

 

 

  

[Attachment 4: Listed Affiliated Entities]  

 If you have used option 1 in Art. 9.5, 
Attachment 4 shall be deleted 
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[Attachment 5: List of Third Parties]  

List of Third Parties to which transfer of Foreground is possible with prior notice 
to the other Parties and for which the other Parties have waived their right to 
object.  
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[MODULE IPR SC]  

Specific Software provisions 
Replace Article 9.8 with the following clause 
in case Software is a core element in your 
Project: 
In addition make changes: 9.2 
 

9.8 Specific provisions for Access Rights to Software  

9.8.1 Definitions relating to Software  

“Application Programming Interface”  
means the application programming interface materials and related 
documentation containing all data and information to allow skilled Software 
developers to create Software interfaces that interface or interact with other 
specified Software. 
 
"Controlled Licence Terms" means terms in any licence that require that the 

use, copying, modification and/or distribution of Software or another work 
(“Work”) and/or of any work that is a modified version of or is a derivative work 
of such Work (in each case, “Derivative Work”) be subject, in whole or in part, 
to one or more of the following: 
 
(where the Work or Derivative Work is Software) that the Source Code or other 
formats preferred for modification be made available as of right to any third 
party on request, whether royalty-free or not; 
that permission to create modified versions or derivative works of the Work or 
Derivative Work be granted to any third party;  
that a royalty-free licence relating to the Work or Derivative Work be granted to 
any third party. 
 
For the avoidance of doubt, any Software licence that merely permits (but does 
not require any of) the things mentioned in (a) to (c) is not a Controlled Licence 
(and so is an Uncontrolled Licence). 
 
 “Object Code” means software in machine-readable, compiled and/or 

executable form including, but not limited to, byte code form and in form of 
machine-readable libraries used for linking procedures and functions to other 
software.  
 
 “Software Documentation” means software information, being technical 

information used, or useful in, or relating to the design, development, use or 
maintenance of any version of a software programme. 
 
“Source Code” means software in human readable form normally used to 

make modifications to it including, but not limited to, comments and procedural 
code such as job control language and scripts to control compilation and 
installation. 
 

 
 
 
 
 
 
 
 
Examples of Controlled Licences include 
(without limitation) the GNU General Public 
Licence (GPL), the GNU Lesser/Library 
GPL (LGPL), the Mozilla Public Licence 
(MPL), and the Common Public Licence 
(CPL). 

9.8.2. General principles  

For the avoidance of doubt, the general provisions for Access Rights provided 
for in this Section 9 are applicable also to Software as far as not modified by 
this Article 9.8. 
 
Parties’ Access Rights to Software do not include any right to receive Source 
Code or Object Code ported to a certain hardware platform or any right to 
receive Source Code, Object Code or respective Software Documentation in 
any particular form or detail, but only as available from the Party granting the 
Access Rights. 

[OPTION possible to be inserted at the end 
of 9.8.2. in case of the use of OPTION 2 in 
Article 9.4: 
Access Rights to software for Use shall only 
be granted upon bilateral agreement 
between the Parties concerned on Fair and 
Reasonable conditions.] 
As Access Rights to Software contain, to a 
certain extent, sublicensing rights, Fair and 
Reasonable conditions may appear to be 
appropriate even if OPTION 2 in 9.4 was 
chosen and Access Rights for Use are 
therefore royalty-free. 
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The intended introduction of Intellectual Property (including, but not limited to 
Software) under Controlled Licence Terms in the Project requires the approval 
of the General Assembly to implement such introduction into the Consortium 
Plan. 

If open source software is used in the 
Project by doing part of the work with the 
help of such software, this can have serious 
impact on the possible use of the results and 
therefore has to be agreed between the 
Parties.  
 

9.8.3. Access to Software  

Access Rights to Software which is Foreground shall comprise: 
Access to the Object Code; and,  
where normal use of such an Object Code requires an Application 
Programming Interface (hereafter API), Access to the Object Code and such 
an API; and,  
if a Party can show that the execution of its tasks under the Project or the Use 
of its own Foreground is technically or legally impossible without Access to the 
Source Code, Access to the Source Code to the extent necessary. 
 
Background shall only be provided in Object Code unless otherwise agreed 
between the Parties concerned. 
 

 

9.8.4. Software licence and sublicensing rights  

9.8.4.1 Object Code  

9.8.4.1.1 Foreground - Rights of a Party  

Where a Party has Access Rights to Object Code and/or API which is 
Foreground for Use, such Access shall, in addition to the access for Use 
foreseen in Article 9.4, as far as Needed for the Use of the Party’s own 
Foreground, comprise the right: 
 
to make an unlimited number of copies of Object Code and API; and  
to distribute, make available, market, sell and offer for sale such Object Code 
and API alone or part of or in connection with products or services of the Party 
having the Access Rights; 
 
provided however that any product, process or service has been developed by 
the Party having the Access Rights in accordance with its rights to use Object 
Code and API for its own Foreground. 
 
If it is intended to use the services of a third party for the purposes of this Article 
9.8.4.1.1, the Parties concerned shall agree on the terms thereof with due 
observance of the interests of the Party granting the Access Rights as set out 
in Article 9.2 of this Consortium Agreement. 
 

 

9.8.4.1.2 Foreground - Rights to grant sublicenses to end-users  

In addition, Access Rights to Object Code shall, as far as Needed for the Use of 
the Party’s own Foreground, comprise the right to grant in the normal course of 
the relevant trade to end-user customers buying/using the product/services, a 
sublicense to the extent as necessary for the normal use of the relevant 
product or service to use the Object Code alone or as part of or in connection 
with or integrated into products and services of the Party having the Access 
Rights and, as far as technically essential:  
- to maintain such product/service;  
- to create for its own end-use interacting interoperable software in 

accordance with the Council Directive of 14 May 1991 on the legal 
protection of computer programs (91/250/EEC). 
 

Considering that there are some 
sublicensing rights included in the software 
access provisions, parties who have 
decided in Article 8.4 to choose royalty-free 
access to Foreground for use may still 
consider it adequate to foresee for 
compensation here. 
 
 

9.8.4.1.3 Background  

For the avoidance of doubt, where a Party has Access Rights to Object Code 
and/or API which is Background for Use, Access Rights exclude the right to 
sublicense. Such sublicensing rights may, however, be negotiated between the 
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Parties. 
 

9.8.4.2 Source Code  

9.8.4.2.1 Foreground - Rights of a Party  

Where, in accordance with Article 9.8.3, a Party has Access Rights to Source 
Code which is Foreground for Use, Access Rights to such Source Code, as far 
as Needed for the Use of the Party’s own Foreground, shall comprise a 
worldwide right to use, to make copies, to modify, to develop, to adapt Source 
Code for research, to create/market a product/process and to create/provide a 
service. 
If it is intended to use the services of a third party for the purposes of this Article 
9.8.4.2.1, the Parties shall agree on the terms thereof, with due observance of 
the interests of the Party granting the Access Rights as set out in Article 9.2 of 
this Consortium Agreement. 
 

 

9.8.4.2.2 Foreground – Rights to grant sublicenses to end-users  

In addition, Access Rights, as far as Needed for the Use of the Party’s own 
Foreground, shall comprise the right to sublicense such Source Code, but 
solely for purpose of adaptation, error correction, maintenance and/or support 
of the Software.  
Further sublicensing of Source Code is explicitly excluded. 
 

 

 

9.8.4.2.3 Background  

For the avoidance of doubt, where a Party has Access Rights to Source Code 
which is Background for Use, Access Rights exclude the right to sublicense. 
Such sublicensing rights may, however, be negotiated between the Parties. 
 

 

9.8.5 Specific formalities  

Each sublicense granted according to the provisions of Article 9.8.4 shall be 
made by a traceable agreement specifying and protecting the proprietary rights 
of the Party or Parties concerned. 
 

 

 


